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i 


NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 


IN EQUITY DISTRICT COURT NUMBER 13985. 
SSS 
1. COLUMBUS MILK PRODUCERS 21. LOUIS DOBIS, j 

CO-OPERATIVE ASSOCIATION, 22. HENRY DUBORG, ) 

& corporation, 23. MARY DUFFY, ) 

2. SAM M. AUSTIN, 24. EARL FIELDS, ) 
3. GEORGE H. DENNINGER, 25. CHARLES H. FINGER, ) 
4. ARTHUR BIEDERMAN, 26. H. A. FREDERICK, ) 
5S. EBWIN L, BIEL, 27. BUDD FREY, ) 
6. WILLIAN BIELEE, 28. HERMAN F. SCHMIDT, ) 
7. LAWRENCE BIRKENSTOCK and 29. HOWELL GRIFFITH, ) 
OSCAR BIRKENSTOCK, a co- 30. BEN GROENING, ) 
partnership doing business 31. RAY W. HASKEY, ) 

as and under the firm name 32. AUGUST HANNAMANN, JR., ) 
and style of BIRKENSTOCK 33. CARL HATZINGER, ) 

_. BROTEERS, 34. LOVIS HATZINGER,. ) 
8. A. E. BIRKENSTOCK, 35. RAYMOND HEIDEMANN, ) 
9. PAUL BLATZ, 36. EDWARD HENKE, ) 
10. LEO BLASCHKR 37. FRED HENKE, ) 
11. EDWARD BOETCHER, 38. FRANK HENNING, ) 
12. A. H. Braker, 39. FRED HEPPE, ) 
13. WILLIAM BREYER, ELMER 40. LEONARD HERZBERG, ) 
BREYER and LAWRENCE 41. EDWARD HERZBERG, ) 
BREYER, a co-partnership, 42. CHARLES H. HOLSTEN, ) 
doing business as and un~ 43. DONALD HOLT, ) 

der the firm name and 44, RUDOLF HOMANN, ) 
style of WILLIAM BREYER & 45. H. H. HUGGETT, ) 
SONS, 46. WILLIAM HUNDLEY, ) 

14. AUGUST BUCHHOLZ, 47, ARTHUR HURCKMAN, ) 
15. WILLIAM H. CALL, 48. CHARLES JAHNKE, ) 
16. B. A. CONLIN, 49. SOHN D. JONES, ) 
17. JAS CROMBIE, 50. OWEN T. JONES, ) 
18. JOHN B. CROMBIE, 51. WILLIAM E. JONES, ) 
19. RAYMOND CROSSMAN and J. 52. WILLIAM 0. JONES, ) 
, KIRK CORSSMAN, a co-part- 53. JOHN BE, JOHNSON, ) 
nership, doing business as 54. THERON JOHNSON, ) 
and under the firm name and 55. JOHN KANT, ) 
style of CROSSMAN BROTHERS, 56. JOSEPH KENNEDY, ) 

20. HENRY B. DOLAN, 57. FRED KENNING, ) 


(Continued on page 2 hereof) 
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58. ifs A. KIESOW, 86- NICK POWERS, 


59. HAROLD KITZEROYV, 87. GUST RAHN, 
60, ALBERT KRUEGER, 88. PAUL RAHN, 
61. JOZN LANGEFELDT, 89. CLEM RAKE, 
62. FRANK LETSMAN, 90. THOMAS H. ROBERTS, 
63. EHMIL P. LEISTIKOW, 91 Ae Js ROPDL, 
64. HERMAN A, LENZ, 92« EARL RUETER, 
65. BiERY Lanz, 93. CHARLES SAUER, 
666 JOHN LEWIS, 94. CHRIS. SAUER, 
67. CLARENCE 'F, LIENKE, 95. ALBERT SALZMAN, 
68. OTTO F, LIENKE, 96. WILLIAM SCHLEICHER, 
69. JOHN J. LOBECK, 97. AUGUST SCHLIFF, JR., 
70. FRANK LOBECK, 98. PAUL SCHLIFYF, 
71. ERNEST LOEFFLER, 99. LENA SCHMELING; 
Tee RODIN LYNCH, 100. ROBERT SCHMIDT, 
73. ALBERT LATER, 10URe 2. SCHRAR, 
74. THOMAS F, MANLEY , 102. HMIL F. SCHULTZ, 
75. ALBERT MARTIN, 103. HERBERT SENNHENN, 
766 LAWRENCE METZGER, 104. H. W. STANGE, 
77. RAYMOND MEYERS, 105. OTTO SCHWOCK, 
78. BERNIE NICKELSON, 106. ARTHUR STARK, 
79. ROBERT T. MILLER, 107. ALLEN W. SUMNICHT, 
80. ROBERT LiILLER, 108. F. A. SUMNICHT, 
81. THOMAS MULLIGAN, 109, Herd oth BDH. 
82. BRUCE NASHOLD, 110. FRANK WALASHEK, 
83. JULIUS PETRICK, lll. J. C. WATERVWORTH, 
84. EDVARD Mi. POSER AND 112. THOMAS WATERWORTH, 
EDWARD TV. GAUMITZ, a 113. RALPH C. WEBSTER, 
co-partnership, doing 114. JOHN WHISENSEL, 
. business as and under 115. ARTHUR H. WEINER, 
the firm name and style 116. RAYMOND’ WEINER, 
of POSER & GAUMITZ, 117. HENRY C, WESTPHAL, 
85. EDWARD M. POSER AND 118. OTTO WHITEFOOT, 
JOSEPH GROH, a co-part~ 119. HAROLD WRIGHT, 
nership, doing business 120. EDWARD YERGES, amd 
as and under the firm 121. WALTER ZIMBRICH, 
name and style of POSER 
& GROE, Plaintiffs, 
VSe 


HENRY A. WALLACE, Secretary of Agriculture of the United States of 
(imerica, REXFORD GUY TUGIELL, Under-Secretary of Agriculture of the 
United States of America, HOMER J. CUMMINGS, Attorney General of the 
United States of America, DWIGHT H. GREEN, United States Attorney 
for the Northern District of Illinois, Eastern Division, and FRANK 
C. BAKER, Market Administrator of the Chicago Sales Area under 
License for Milk ~ Idcense No. 30 - Chicago Sales Area, as Amended, 


Defendants. 


oo. 


FIRST AMENDED BILL OF COMPLAINT 


To the Honorable, the Judges of the Said Court, 
: In Chancery Sitting: 

Plaintiffs, citizens and résidents of the United States of 
America, and of the state of Wisconsin, bring this, their First Amended 
Bill of Complaint against HENRY A, WALLACE, as duly appointed, qualified 
and acting Secretary of Agriculture, who resides in the city of Vashington 
and District of Columbia and who is a citizen and resident of the said 
District of Columbia: REXFORD GUY TUGWELL, as duly appointed, qualified 
and acting Under-Secretary of Agriculture, who resides in the city of 
Washington and District of Columbia and who is a citizen and resident of 
the said District of Columbia; HOMER J. CUMMINGS, as duly appointed, qual~ 
ified and acting Attorney General of the United States of America, who 
resides in the city of Washington and District of Columbia and who is a 
citizen and resident of the said District of Columbia; DWIGHT H. GREEN, 
as duly appointed, qualified and acting United States Attorney for the 
Northern District of Illinois, Eastern Division, who resides in the city 
of Chicago, county of Cook and state of Illinois, and who is a citizen and 
resident of said state of Illinois: and FRANK C. BAKER, as Market Adminis~ 
trator of and for the Chicago Sales Area under License No. 30. License for 
Milk - Chicago Sales Area, as Amended, whd resides in the city of Chicago, 
county of Cook and state of Illinois, and who is a citizen and resident of 
said state efelitinoie, and thereupon complain and allege as follows? 


1. That plaintiff, COLUMBUS MILK PRODUCERS CO-OPERATIVE ASSOCIATION, 
in the title hereof numbered 1, (hereinafter in this Bill of Complaint 
styled and referred to as "Plaintiff Association",) is a corporation duly 
organized and existing under and by virtue of the laws of the state of 
Wisconsin, having its principal place of business in the tow of Astico 
in the said state of Wisconsin and is a corporate citizen of said state 
of Wisconsin. 


eo That all plaintiffs herein, other than said Plaintiff Asso- 
ciation, and cach of them, in the title hereof numbered 2 to 121 inclusive, 
(hereinafter in this Bill of Complaint styled and referred to as "Indiv~ 
idual Plaintiffs",) are citizens and residents of the State of Wisconsin 
residing therein in the vicinity of the said town of Astico. 


3e That defendant HENRY A. WALLACE is a citizen and resident of 
the city of Washington in the District of Columbia, and is the duly appoin- 
ted, qualified and acting Secretary of Agriculture for the United States of 
Americae ; 


4. That defendant REXFORD GUY TUGWELL is a citizen and resident 
of the city of Washington in the District of Columbia, and is now the 
duly appointed, qualified and acting Under-Secretary of Agriculture for 
the United States of America, and on, to wit, the thirty-first day of 
May, 1934, was the duly appointed, qualified and acting Acting Secretary 
of Agriculture of the United States of America. 


agit 


Se That defendant HOMER J, CUMMINGS is 4 citizen and resident of 
the city of Washington in the District of Columbia, and is the duly appoin- 
ted, qualified and acting Attorney General of the United States of Amorica. 


6 That defendant DWIGHT H, GREEN is a citizon and resident of 
uhe ‘city. of Chicago, county of Cook and state of Illinois, and is the duly 
appointed, qualified and acting United States Attorney for the Northern 
District of Illinois, Eastern Division. 


Ve That defendant FRANK ¢, BAKER is a Gitizen and resident of the 
city of Chicago and state of Illinois, and holds an office styled and known 
as Market Administrator, under color and by the pretended authority of a 
certain assumed license or purported regulation called "License Noi 30 - 
License for Milk ~ Chicago Sales Area, as Amended," (which will hereinafter 
in this Bill of Complaint be more particularly referred to) and more spec- 
ifically, by the pretended authority conferred-upon him by Section B of 
Exhibit A to the said license. 


Dee luatoon, to wit, the twelfth day of May, 1933, an Act then 
passed by the Congress of the United States, was approved ag the law and 
Statute of the United States of America, and which said law and Statute 
was entitled as follows: 


"An Act to relieve the existing national economic 
emergency by increasing agricultural purchasing power, 
to raise revenue for extraordinary expenses incurred 

by reason of such emergency, to provide emergency relief 
with respect to agricultural indebtedness, to provide 
for the orderly liquidation of joint-stock land banks, 
and for other purposes'", 


which said Statute is popularly known and referred to as the Agricultural 
Adjustment Act (7 U.S.C.A. Chap. 26, Secs. 601 to 619): that the said 
Agricultural Adjustment Act hereinafter in this Bill of Complaint shall 
at all times be styled and roferred to as "The Act", 


Ye That thereafter, on, to wit, the third day of February; 1934, 
the defendant HENRY A, WALLACE, as duly appointed, qualificd and acting 
Secretary of Agriculture of the United States of Amcrica, acting under 
and in alleged pursuance to the pretended authority purportedly vested 
in him by Section 8 of The Act (7 Us cua Chape 26, Sece 608) and claim 
ing and assuming to possess thereunder a lawful power to control and resus 
late, among others, Plaintiff Association's business hereinafter described, 
did execute and issue a certain license or regulation called "License Noe 
30 ~ License for Milk -— Chicago Sales Area", which said pretended license 
purported by its terms and declaration to license and regulate each and 
every distributor of milk as therein defined, to engage in the business of 
distributing, marketing or handling milk or cream as a distributor thereof 
in the Chicago Sales Area, asthergin defined, from and after TosOW ay ies 
Hastern Standard Time, on the fifth day of February, 1934: that the said 
license was and is in words and figures as set forth in"Bxhibit A" which 
is hereto attached and which is hereby made a part of this Bill of Com 
plaint as fully as if herein set Oute 
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10. That thereafter, on, to wit, the thirty-first day of May, 
1934, the defendant REXFORD GUY TUGWELL, then acting as the duly appointed, 
qualified and acting Acting Secretary of Agriculture, acting under and in 
alleged pursuance to the pretended authority purportedly vested in hin 
by Section 8 of The Act (7. U.S.C.A. Chap. 26, Sec. 608) and claiming and 
assuning to possess thereunder a lawful power to control and regulate 
among others, Plaintiff Association's business, hereinafter described, 
did execute and issue an Amended License, which did amend and modify the 
terms and conditions of the said "License No. 30 - License for Mill - 
Chicago Sales Area", and which said pretended license as thus amended did 
likewise by its terms and declaration purpart to license and regulate each 
and every distributor of milk as therein defined, to engage in the business 
of distributing, marketing or handling milk or cream as a distributor in 
the Chicago Sales Area as therein defined from and after 12:01 A. M. 
Kastern Standard Time on the first day of June, 1934: that said license 
as anended was and is in words and figures as set forth in "Exhibit B" 
which is hereto attached and which is hereby made a part of this Bill of 
Complaint as fully as if herein set out. 


il. That thereafter, on, to wit, the thirtieth day of June, 1934, 
the defendant HENRY A, WALLACE, as duly appointed, qualified and acting 
Secretary of Agriculture of the United States of America, acting under 
and in alleged pursuance to the authority purportedly vested in him by 
Section 8 of The Act C7 US .C28., Chape 26, Sec. 608) and claiming and 
assuming to possess thereunder a lawful power to control and regulate, 
amons others, Plaintiff Association'ts business, hereinafter described, 

did execute and issue a certain anendment to "License No. 30 - License 

for Milk - Chicago Sales Area, as Amended", as described in Paragraph 10 
hereof and set forth in Exhibit B hereto; which said amendment to "L3cense 
Noe 30 ~ License for Milk - Chicago Sales Area, as Amended", was by its 
declaration made effective from and after 12:01 A. M., Eastern Standard 
Time, on the first day of July, 1934; that the said amendment to "License 
No. 30 - License for Milk - Chicago Sales Area, as Amended", was and is 

in words and figures as set forth in"Exhibit C" which is hereto attached 
and which is hereby made a part of this Bill of Complaint as fully as if 
herein set outs; that the said "License No. 30 - License for Milk - Chicago 
Sales Area, as Amended", set forth in Exhibit B to this Bill of Complaint, 
together with the said amendment thercto in this Paragraph described, shall 
hereinafter in this Bill of Complaint at all times be styled and roferred 
to as "The Lscense". 


12. That since the effective date of The Ijcense, and for four 
years last past continuously theretofore, each and all of the Individual 
Plaintiffs have been and are now engaged in the business of dairy farming, 
and in the pursuit of their said several businesses each maintain milk 
cows and herds thereof, farms, barns and other equipment suitable for 
the production of milk and for producing milk in conformity with the ap- 
plicable health requirements of the Chicago Sales Area as defined in The 
License, for milk to be sold for consumption as whole milk in the Chicago 
Sales Area, as defined therein: that the said Individual Plaintiffs and 
each of them, conduct their said several businesses wholly and exclusively 
within the territorial limits of the state of Wisconsin; that each and all 
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of the said Individual Plaintiffs sell all the milk so produced by them 
and each of them, to the Plaintiff Association: that the said sale thereof 
and the terms and conditions of the said salre are manifested by and in 
conformity to the terms and provisions of certain contracts or marketing 
agreements existing between the said I,dividual Plaintiffs and each of 
them and the Plaintiff Association, which said several contracts or mar- 
keting agreements hereinafter in this Bill of Complaint will be more par 
ticularly described; that each of the said Individual Plaintiffs has an 
investment of Three Thousand Dollars ($3,000.00) in the milk cows and 
herds thereof, farms, barns and other equipment used in the said production 
of milk by each of the said Individual Plaintiffs, and that the said milk 
cows and herds thereof, farms, barns and other equipment used by each of 
the Individual Plaintiffs as aforesaid, is of the present value of more 
than Three Thousand Dollars ($3,000.00); that each of the said Individual 
Plaintiffs if a "Producer" as defined in Paragraph A, part 1 of The 
Licensee 


13. That the Individual Plaintiffs, and each of them, in the con- 
duct of their said several businesses, after producing milk from and 
through their said milk cows and herds thereof and the equipment on their 
said farms situated and maintained as aforesaid in the said state of Wis- 
consin, do daily transport or cause the gaid milk so produced by them to 
be transported from their said several farms to the plant or dairy build- 
ing of the Plaintiff Association at tne said tom of Astico in the state of 
Wisconsin where said milk is delivered into the possession of the Plaintiff 
Association by the several Individual Plaintiffs, and then and there sold 
by them to the said Plaintiff Association as aforesaid; that each of the 
foregoing transactions of the Individual Plaintiffs and each of then, 
ant between the Individual Plaintiffs and each of them and the Plaintiff 
Association, nomely, the producing, transportation and sale of milk, 
takes place at all times within the territorial limits of said state of 
Wisconsin and are and constitute local or sntrastate agriculture, dairying 
and commerce within the meaning of the Constitution of the United States 
and especially within the meaning of the Commerce Clause of the Constitu- 
tion of the United States, to wit, Article I, Section 8, Clause 3 thereof, 
and the same is not subgect to regulation or control by the sovereignty 
of the United States pursuant to said Commerce Clause or pursuant to any 
other provision in the said Constitution contained, but is subject to 
regulation and control solely by the state of Wisconsin, and any attempt 
upon the part of the Congress of the United States or by any individual 
or body of individuals acting under color or by the assumed authority of 
any pretended law of Congress, to regulate and control the said intrastate 
agriculture, dairying and commerce of the said Individual Plaintiffs is 
unauthorized, illegal, unconstitutional and void. 


14, That since the effective date of The License, and for five 
years last past, continuously theretofore, the Plaintiff Association has 
been engaged in the business of a distributor of dairy products; that in the 
course and conduct of its gaid business it purchases milk from producers 
thereof, as hereinbefore stated, which said purchase of milk by the Flain- 
tiff Association from the producer 3s and has been at all times made at 

the dairy building or plant owned and operated by the said Plaintiff Asso- 
ciation in the said town of Astico and state of Wisconsin, where the said 
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milk is delivered by the producers into the posession of the Plaintiff 
Association: that thereafter, the Plaintiff Association, in the conduct 

of its said business stores, pasteurizes, separates and processes the | 
said milk so purchased at its said plant by the use of machinery and eqhip-= 
ment therein; that the said milk, after being processed, as aforesaid, is 
sold by the Plaintiff Association to other distributors thereof who call 
therefor at the said plant of the Plaintiff Association, said sale by the 
Plaintiff Association to the other distributors being at all times made 

at the plant or dairy building of the said Plaintiff Association; that a | 
great portion of the said milk so sold by the Plaintiff Association to 
other distributors has, for the five years last past, been ultimately con- | 
sumed in the Chicago Sales Area as defined in The License; that since the | 
effective date of The License all milk so dold and distributed by the 

Plaintiff Association has been ultimately consumed in the Chicago Sales 

Area ag defined in The License; that the said Plaintiff Association is a 
distributor as defined in Section B of Part 1 of The License. 


15. That all of the transactions set forth in Paragraph 14, which 
constitute the course of conduct of the Plaintiff Association's business 
as a distributor of milk, namely, the purchasing, storage, processing and 
sale of milk by the Plaintiff Association, take placé at all times within 
the territorial limits of the said state of Wisconsin and are and constitute 
local or intrastate dairying and commerce within the meaning of the Con- 
stitution of the United’ States, and especially within the meaning of the 
Commerce Clause of the Constitution of the United States, to wit, Article 
I, Section 8, Clause 3 thereof, and the same is not subject to regulation 
or control by the sovereignty of the United States pursuant to said Com 
merce Clause or pursuant to any other provision in the ‘said Constitution 
contained, but is subject to regulation and control solely by the state of 
Wisconsin, and any attempt upon the part of the Congress of the United 
States, or by any individual or body of individuals acting wider color or 
by the assumed authority of any pretended law of Congress, to regulate and 
control the said intrastate dairying and commerce of the said Plaintiff 
Association is unauthorized, illegal, unconstitutional and void. 


16. That the Plaintiff Association has an investment of approx 
imately Fifty Thousand Dollars ($50,000.00) in its said dairy building or 
milk plant so adapted to and equipped for the conduct of its business as 
aforesaid, which said milk plant and the equipment therein, is located in 
the said tow of Astico in the state of Wisconsin; and that the said plant 
and equipment therein are of the present value of Fifty Thousand Dollars 
($50,000.00). 


17. That said association has, from time to time, entered into 
certain contracts with each and all of the several Individual Plaintiffs, 
all of which said contracts are now in full force and effect, (a copy of 
all said contracts, saving and excepting respective differences in names 
of Individual Plaintiffs and in dates of execution of said several con- 
tracts) is in words and figures as set forth in "Exhibit D" which is here- 
to attached and which is hereby made a part of this Bill of Complaint as 
fully as if herein set out; that by the terms and conditions of each of the 
said contracts the Plaintiff Association agrees to buy from each of the 
Individual Plaintiffs all the milk produced by each of said Individual 
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Plaintiffs for a term of five years from the date of the execution of each 
of said contracts; that each.of said contracts further provides that the 
Individual Plaintiffs, (in the said contracts styled and referred to as 
"ordoducers"') agree that in the event of a breach or threatened breach by 
any of said Individual Plaintiffs of any of the provisions of the said 
contract, the Plaintiff Association shall be entitled to an injunction to 
prevent a further breach thereof, and it, the said Plaintiff Association, 
shall also be entitled to a decree of specific performance thereof; that 
each of the said contracts further provides: 


"The Association agrees that it will either buy all the dairy 
products produced by or for the Producer or will act as the 
collective marketing agent of the producer and of other producers, 
it being expressly and mutually agreed that the Association may, 
in its discretion, as from time to time exercised, either pur- 
chase the said dairy products from said Producer or may act 
solely as his collective marketing agent; and the parties agree 
that the price which shall be paid to the Producer for said dairy 
products shall be the average price which the Association receives 
upon a re-sale thereof, minus a uniform charge on all the dairy 
products of the same grade, kind, type or quality to substan~ 
tially cover the expense of operating the Association; average 
prices shall be based upon the Association's total receipts 

from the sale of dairy products of the same grade, kind, type 

or quality manufactured in the same period and under substan- 
tially similar conditions. The amount of the wniform charge 

and the elements to be included therein shall be conclusively 
determined by the Executive Committee of the Association, sub— 
ject at all times to control by the Board of Directors thereof, 
and the uniform charge may include a sufficient amount to create 
such reserves as the Board of Directors or the Executive Committee 
may deem necessary to accord with sound business principles and 
said uniform charge shall include a sufficient amount for the 
payment of dividends upon any outstanding preferred stock of the 
Association. 


"The parties agree that in the discretion of the Executive Commit- 
tee of the Association, subject at all times to the control of the 
Board of Directors thereof, the method of paying the purchase price 
of the dairy products delivered to. the Association may be, FS) 
advance within a reasonable time after delivery to the Association, 
an amount to be determined by such Executive Committee or by such 
Board of Directors, and to pay the remainder, if any of the pur- 
chase price when the dairy products which are of the same grade, 
kind, type or quality of any one period to be fixed from time to 
time by the Board of Directors are entirely re-sold; that in 

its discretion the Board of Directors may order and cause to 

be made partial paymentsprior to the final distribution and 

may defer the final distribution until after all the dairy 
products of the same grade, kind, type or quality of any one 
period are sold." 
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That none of the said contridts between the several Individual Plaintiffs 
and the Plaintiff Association have lapsed, expired, been changed or abro- 
gated, but all are now in fvll force and effect and all of said contracts 
have been continuously in full force and effect since on or before the 
first day of January, 1931; that the said contracts between the said 
several Individual Plaintiffs and the Plaintiff Association shall herein- 


after in this Bill of Complaint be styled and referred to as "Marketing 
Agreements", 


18. That acting under the said Marketing Agreements, the Pla nviao 
Association hag since the effective date of The License, andat all tines 
mentioned in this Bill of Complaint, and at all times since the execution 
of the said Marketing Agreements, or any of them, purchased all milk pro- 
duced by Individual Plaintiffs herein, and has paid to the Individual 
Plaintiffs for their said milk the average price received by the Plaintiff 
Association for the resale thereof, minus a uniform charge on all tho said 
milk of the same grade, kind, type or quality, to substantially cover the 
oxpense of oporating the Plaintiff Association, but at no time since the 
effective date of The License, or at any other time mentioned in this Baad 
of Complaint, or at no time since the execution of the said Marketing 
Agreenents, or any of them, has the Plaintiff Association acted as the 
agent, broker, factor or collective marketing agent of the Individual 
Plaintiffs, or any of them, under ony or all of the said Marketing Agree- 
ments: that under and in conformity with the terms of the said Marketing 
Agreenents and all of them, the Individual Plaintiffs have, since the 
effective date of The License, received an average price of One Dollar 
and thirty-seven cents ($1.37) for each hundredweight of milk On 3.5% 
buttorfat content, by them sold to the Plaintiff Associations 


19. That Paragraph 1 of Part II of the License provides in 
part as follows: 


"Any contract or agreement entered into between any distributor 
and producer, prior to the effective date of this license, 20v- 
erning the purchase and/or delivery of milk, shall be deemed to 
be superseded by the terms and conditions of this License in so 
far as such contract or agreement is inconsistent with any pro- 
Vision hereof;" 


that Paragraphs 1, 2 and 3 of Part II of The License and Exhibit A thereto 
set forth terms, provisions and price schedules which are inconsistent with 
and veriant from the terms, provisions and price computation as provided 
for in the Marketing Agreements; that the said schedules of prices and 

the terms and provisions set forth in The License purportedly governing 
and controling the price at which and the terms and conditions under which 
the Plaintiff Association shall purchase and accept delivery of milk from 
said Individual Plaintiffs, wovld require and compel the Plaintiff Associa- 
tion to purchase milk produced by the Individual Plaintiffs at prices 
different from and upon terms and conditions substantially variant from 
those prices, terms and conditions which the Plaintiff Association has 
contracted with the Individuel Plaintiffs to purchase their said milk by 
and under the Marketing Agreoments set forth in "Exhibit D' hereto; that 
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if the Individual Plaintiffs were paid for their milk according to and in 
conformity with the terms of The License they would, since the effective 
date thereof, have received an average price of One Dollar and Fifty Cents 
($1.50) per hundredveight for their said milk, but the Plaintiff Associa- 
tion would be required to pay therefor the sum of One Dollar and Seventy 
Cents ($1.70) per hundredweight for milk received by it during the months 
of February, March, April and May of 1934, One Dollar and Ninety-five 
Cents ($1.95) per hundredweight for milk received by it during the month 
of June, end Two Dollars and Twenty Cents ($2.20) per hundredweight for 
milk received by it during the month of July; the plaintiffs hereby 
tender as explanation of this paragraph the affidavit of NORMAN R. DISTZ, 
market "Exhibit E", which is hereto attached and which is hereby made a 
part of this Bill of Complaint as fully as if herein set out, and is 
tendered both as an explanation and as proof of the facts upon the 
application for a preliminary injunction prayed for in this Bill of 
Complaint. 


20. That the said Individmal Plaintiffs have the right, under 
the Constitution of the United States, to sell their milk to the Plaintiff 
Association, in the state of Wisconsin, where the said milk is produced, 
at such prices as may be agreed upon by and between the said Individual 
Plaintiffs, and the snid Plaintiff Association, free from interference 
on the part of the government of the United States or any person, persons, 
or bodies of persons acting under pretended authority of any rule, license, 
regulation, law or statute of the said government of the United States, 
purportedly fixing and enforcing the payment of a price different from that 
ngreed upon the the said parties and each of them, yet HENRY A, WALLACE, as 
duly appointed, qualified and acting Secretary of Agriculture of the United 
States of America, REXFORD GUY TUGWELL, as duly appointed, qualified and 
acting Under-Secretary of Agriculture of the United States of America, 
HOMER J. CUMMINGS, as duly appointed, qualified and acting Attorney Generad 
of the United States of America, DWIGHT H. GREEN, as duly appointed, quali- 
fied and acting United States Attorney for the Northern District of Illin- 
ois; Eastern Division, and FRANK C. BAKER, as Market Administrator of the 
Chicago Sales Area under License No. 30 - License for Milk - Chicago Sales 
Area, ag Amended, pretend and assert that under the assumed authority 
vestod in them by The Act and The License, they, in their respective 
capacities as officers of the United States, have and possess the right to 
arbitrarily fix and maintain a price for milk sold by said Individual 
Plaintiffs to the said Plaintiff Association in the state of Wisconsin, 
and to punish the said Plaintiff Association if the price as prescribed 
in the said license as aforesaid is not paid to said Individual Plaintiffs, 
and if the said Plaintiff Association does not purchase milk from the said 
Individual Plaintiffs upon the terms and conditions prescribed in the 
Som eet Cens Cis 


21. That the said defendants, HENRY A. WALLACE, as duly appointed, 
qualified and acting Secretary of Agriculture of the United States of 
America, REXFORD GUY TUGWELL, as duly appointed, qualified and acting 
Under-Secretary of Agriculture of the United States of America, HOMER J. 
CUMIINGS, as duly appointed, qualified and acting Attorney General of the 
United States of America, DWIGHT H. GREEN, as duly appointed, qualified and 
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acting United States Attorney for the Northern District of Illinois, Hast- 
ern Division, and FRANK C. BAKER, as Market Administrator of the Chicago 
Sales Area under License No. 20 - License for Milk - Chicago Sales Area, 

as Amended, assert and contend that any contract or agreement entered 

into between any distributor and producer prior tothe effective date of 
The License, governing the purchase or delivery of milk, and particularly 
the said several Marketing Agreements set forth in Exhibit D hereof, and 
each of them, is, by The License superseded and abrogated by the terms and 
provisions of The License, in so far as said contract or agreement or said 
Marketing Agreements, or any of them, are inconsistent with the provisions 
of The License, as is declared and provided in Section I of Part II of The 
License, and that the Marketing Agreements by. the force and effect of the 
said provisions of The License are abrogated, and rendered null and VoLd, 
although the said Marketing Agreements and each of them are mutually agree- 
able to the Individual Plaintiffs herein and to the Plaintiff Association, 
and although the said Marketing Agreements and each of thom control and -regu- 
late only the intrastate production and sale of milk. 


22. That the said Marketing Agreements and each of them, under 
which the Individual Plaintiffs sell their milk to the Plaintiff Associa- 
tion are agrecable to the said Individual Plaintiffs and each of then, and 
to the said Plaintiff Association, and are satisfactory and profitable 
to both the Individual Plaintiffs and each of them, and the Plaintiff Asso- 
ciation, and both the Individual Plaintiffs and each of them and the 
Plaintiff Association desire to carry out the terms and conditions of said 
Marketing Agreements: that the Individual Plaintiffs do not wish to have 
the terms, provisions and conditions or schedules of The License imoosed 
upon them, and do not wish to be compelled to pay any sum or sums out of 
any price which they may receive for their said milk to any individual 
or body of individuals for the support and maintenance of any regulation 
or control, but wish and desire to freely contract for the sale of their 
product on such terms as are to them and each of them agreeable and sat— 
isfactory. 


23. That the single and only customer 6f the said Plaintiff Asso- 
ciation is now and since the'effective date of The License has continuously 
been MHADOWMOOR DAIRIES, INC,, a corporation duly organized and existing 
under and by virtue of the laws of the state of Illinois, which said cor~ 
poration is engaged in the purchasing, selling, distributing and vending 
of milk, cream and other dairy products within the Chicago Sales Area as 
defined in Tho License; that the said MBADOWIOOR DAIRIES, INC., before the 
passage of The Act, did, on, to wit, the third day of May, 1933, enter 
into a contract in writing with the said Plaintiff Association by the 
terns of which contract the said MEADOWMOOR DAIRIES, INC., agreed to pur- 
chase from the said Plaintiff Association, 


"oo much milk and cream as the said MEADOWMOOR DAIRIES, 
INC., would sell and use in the daily operation of their 
wholesale and retail dairy business"; 


that the price of said milk to be sold by the said Plaintiff Association 
to the said MEADOWMOOR DAIRIES, INC., under and in conformity with the 
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terms of the said contract between them was to be f.oebs car or tank at 
the said town of Astico in the state of Wisconsin; that in the Fourth 
Paragraph of said contract the price at which the said milk was to be 
sold was fixed; that in the Seventh Paragraph of the said contract it 
was provided that the milk sold thereunder to MEADOWMOOR DAIRIES, INC., 
be delivered, 


"pursuant to rules, ordinances and regulations which now 
exist or may hereafter be enacted or promulgated by any 
state or federal government or any federal bodies"; 


that the said Seventh Paragraph thereof provided, 


"The party of the second part (MBADOWMOOR DAIRIES, INC.), 
shall be relieved of its obligation to take any milk 

and cream thereunder unless all such milk is delivered 
pursuant thereto, and pursuant to the rules, laws, or- 
dinances and regulations which now exist or which may 
hereafter be promulgated by any state or federal govern- 
ment or any federal bodies" 


that it was at the time of the execution of the said contract and ever 
since has been the understanding of the contracting parties, to wit, the 
Plaintiff Association and MEADOWMOOR DAIRIES, INC., that the said Fourth 
Paragraph fixed for all times during the existance of said contract the 
price which the said Plaintiff Association was to receive for its said 
milk, and that the Seventh Paragraph thereof related solely to the con-— 
ditions under which the milk must be delivered in the fulfillment of said 


contract; that the said Plaintiff Association and the said MEADOWMOOR DAIRIKS, 


INC., have acted upon the construction and understanding aforesaid ever 
Since the said date of the execution of said contract and that said price 
fixed in the Fourth Paragraph thereof has been adhered to throughout the 
existence of the said contracte That said contract further provides that, 


"this contract shall be for a period of one (1) year 
from the date hereof and the party of the second part 
(MEADOWMOOR DAIRIES, INC.) is hereby given an option 
to renew said contract for an additional period of 

one (1) year upon the same terms and conditions, This 
contract shall be binding upon the successors and 
assigns of both the parties hereto!s 


a copy of the said contract is in words and figures as set forth in "Exhibit 
F" which is hereto attached and wiich is hereby made a part of this Bill 
of Complaint as fully as if herein set forth. 


eu, That before the expiration of the said contract and in ac- 
cordance with the terms and provisions thereof, by notice duly given 
thereunder, the said MEADOWMOOR DAIRIES, INC., renewed the said contract 
With the said Plaintiff Association for a term of one yearn from the expira-— 
tion date thereof, to wit, the third day of May, 1934, which renewal was 
duly accepted by the said Plaintiff Association, and the said contract is 
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now in full force and effect with and between the said MEADOWMOOR DAIRIES, 
INC., and the said Plaintiff Association and will so remain in full force 
and effect until the second day of May, 1935. 


25. That under and in conformity with the terms and provisions of 
the said contract between the Plaintiff Association and MEADOWMOOR DAIRIES, 
INC., the Plaintiff Association is compelled and obliged to sell to the said 
MEADOWMOOR DAIRIES, INC., milk at a price which has been approximately One 
Dollar and “orty-seven Cents ($1.47) per hundredweight since the effective 
date of The License; the plaintiffs tender as explanation of this Paragraph 
the affidavit of GUY H. ADDISON, marked "Exhibit G", which is hereto attached 
and which is hereby made a part of this Bill of Complaint as fully as aes 
herein set out, which is tendered both as an explanation and as proof of 
facts on the application for a preliminary injunction prayed for in this 
Bill of Complaint. 


26. That the said contract between the Plaintiff Association and 
MEADOWMOOR DAIRIES, INC., is in full force and effect, and said MEADOWMOOR 
DAIRIES, INC., has given to the Plaintiff Association notice that it shall 
either bind and hold the Plaintiff Association to the fulfillment of the 
terms and conditions of the said contract, compelling the Plaintiff Associa- 
tion to sell to the MEADOWMOOR DAIRIES, INC., milk at the price in the said 
contract therein fixed and stated, or shall treat the said contract as abro- 
gated, and cancelled, and shall refuse to buy from or accept delivery of 
any milk from the said Plaintiff Association whatsoever; tuat if the said 
Plaintiff Association is compelled to furnish, sell and supply the said 
MEADOWMOOR DAIRIES, ING., with milk at the price set forth and prescribed in 
and by the said contract, the absolute destruction of the business of the 
said Plaintiff Association will inevitably result therefrom, and great and 
irreparable financial damage will result to the said Plaintiff Association, 
for the reason that the said Plaintiff Association would be thereby compel- 
led to sell its said milk to the said MEADOWMOOR DAIRIES, INC., for prices 
substantially less than the cost of the said milk to the Plaintiff Associa- 
tion would be if and assuming that the said defendants HENRY A. WALLACH, as 
duly appointed, qualified and acting Secretary of Agriculture of the United 
States of America, REXFORD GUY TUGWELL, as duly appointed, qualified and 
acting Under-Secretary of Agriculture of the United States of America, 

HOMER Je COMMINGS, as duly appointed, qualified and acting Attorney General 
of the United States of America, DWIGHT H. GREEN, as duly appointed, quali- 
fied and acting United States Attorney for the Northern District of I1lli- 
nois, Bastern Division, and FRANK C. BAKER, as Market Administrator of the 
Chicago Sales Area under License Noe 30 - License for Milk - Chicago Sales 
Area, as Amended, would force and compel the Plaintiff Association to pay 
the Individual Plaintiffs for their milk under and in accordance with the 
terms and provisions of the License; that if the said MEADOWMOOR DAIRIES, 
INC., would treat the contract as abrogated, and refuse to buy milk from the 
Plaintiff Association under and in accordance with the terms of the said 
contract, the absolute destruction of the business of the said Plaintiff 
Association would inevitably result therefrom, and great and irreparable 
financial damage will result to the said Plaintiff Association for the 
reason that the said Plaintiff Association can now find no other purchaser 
of our outlet for its said milk, although the said Plaintiff Association 
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has canvassed and searched the Chicago filk market and other contiguous 
milk markets therefor, and has made due and careful inquiry into the state 
and condition of the said markets, and the Plaintiff Association could not 
at any time in the near future find any other purchaser of or outlet for its 
said products other than the said MEADOWMOOR DAIRIES, INC.; that if the busi- 
ness of the said Plaintiff Association were destroyed by either of the two 
means above described, or if the Plaintiff Association would be forced to 
temporarily suspend or cease business, the inevitable destruction and ruin 
of the several businesses and the several investments of the Individual 
Plaintiffs, hereinbefore described, would result therefrom, for the reason 
that the Individual Plaintiffs or none of them can find any other source or 
outlet for their said dairy products at prices near to or substantially as 
great as those received by the said Individual Plaintiffs from the said 
Plaintiff Associntion, under the terms of their said several Marketing 
Agreements, and, among other results, would be the impairment of the obli- 
gation of the said Marketing Agreements, which is forbidden by the Fifth 
Amendment to the Constitution of the United States of America. 


27, That the said contract to sell milk and the said sale of milk 
by the said Plaintiff Association to the said MEADOWMOOR DAIRIES, iINC., 
is satisfactory and profitable to both the said Plaintiff Association and 
the MSADOWMOOR DAIRIES, INC., and voth the Plaintiff Association and the 
MEADOWMOOR DAIRIES, INC., desire tomrry out the terms and conditions of 
the said contract. 


28, Plaintiffs further allege that The Act is repugnant to and 
in violation of the Constitution of the United States and is invalid and 
void, particularly in: 


A. That Congress has no authority under the Constitution of the 
United States to enact a regulation to enable the Secretary of Agriculture 
to fix the prices at which Plaintiff Association must buy its milk and 
at which Individual Plaintiffs must sell their milk. 


B. That The Act deprives the plaintiffs of their liberty, property 
and businesses without due process of law. 


C. That The Act denies to the plaintiffs the equal protection of 
the lawe 


De That The Act provides for unreasonable searches and seizures 
of the property and effects of the Plaintiff Association. 


EB. That The Act delegates lagislative power to the Secretary of 
Agricul turee 


F. That The Act denies to the plaintiffs those certain rights re- 
tained by the people under the terms of Amendments Nine and Ten of the 
Constitution of the United Statese 


G. That The Act provides for the taking of private property from 
the pkaintiffs for public use without just compensation. 
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H. That The Act delegates judicial power to the Secretary of 
Agriculture. . 


I. That The Act interferes with the plaintiffs' constitutional 
Pieht to Carry out their businesses and to freely contract in respect 
theretoe 


J. That The Act attempts to make it a criminal offense for the 
Individual Plaintiffs to sell their milk and for the Plaintiff Association 
to buy its milk at prices satisfactory to both the Individual Plaintiffs 
and Plaintiff Association. 


K. That The Act is so vague, uncertain and un-understandable as 
to be void for that reason. 


Le That The Act is so vague and uncertain in its terms as to 
be incapable of being understood by a person of ordinary intelligence. 


Me That The Act is void because it provides for no appeal to the 
courts from a decision of the Secretary of Agriculture revoking a license. 


N, That The Act. is unconstitutional for the reason that it 
delegates legislative power to the Fresident of the United Statese 


0. That the enforcement of The Act and the administrative regu- 
lations thereunder, including said license, taxes one portion of the com- 
munity of American citizens, including the plaintiffs, for the benefit of 
others, and for that reason is repugnant to the fundamental principles 
which underlie the Constitution of the United States. 


P. That The Act permits and requires the impairment of the obli- 
gation of a contract previously entered into and valid in all particulars 
in that it requires both parties to abandon said contract and takes away 
from the parties thereto, including the said plaintiffs, the right to en- 
force the same by legal process and the property rights of gaid plain- 
tiffs therein contained. 


Q. That The Act enables the Secretary of Agriculture to fix price 
for commodities and property without a hearing thereon in regard to the 
price thus fixed and consequently deprives the plaintiffs of their pro- 
perty without due process of law in contravention of the Fifth Amendment 
of the Constitution of the United Statese 


R. That The Act purports to enable the Secretary of Agriculture, 
by his administrative ruling, to suspend, abrogate and nullify a certain 


valid and existing law and statute of the United States of America, to wit; 


"An act to protect trade and commerce against unlawful restraints and 
monopolies," approved July 2, 1890, supplemented by "An act to supplement 
existing laws ‘against unlawful restraings and monopolies and for other 
purposes," approved October 15, Pou6s 


29, Plaintiffs further allege that The License is unauthorized, 
invalid and void in: 
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A. That the real, substantial though not ostensible purpose of 
The License is to regulate the price of farming and agricultural products, 
including dairy products, within the "insulated chambers" of the several 
states, including the state of Wisconsin. 


Be That the terms and conditions of the License prevent and tend 
to prevent the effectuation of said declared policy of The Act as set forth 
and declared therein. 


30. That plaintiffs further allege that The License is invalid, 
void and unauthorized and in contravention of the provisions of the Con- 
stitution of the United States in: 


A. That said alleged finding of the said Secretary of Agriculture 
to the following effect set forth in The License: "that the marketing of 
milk for distribution as fluid milk in the Chicago Sales Area, and the dis- 
tribution of said fluid milk, are entirely in the current of interstate 
commerce because said marketing and distribution is party interstate com- 
merce and partly intrastate commerce and so inextricably intermingled that 
said interstate portion cannot be effectively regulated or licensed without 
regulating or licensing that portion which is intrastate commerce", is ar- 
bitrary, unreasonable, unfounded in fact and in law, and constitutes a mere 
administrative declaration of the law for the purpose of enabling the Sec-— 
retary of Agriculture to usurp the powers reserved by the Constitution of 
the United States to the states thereof or the perople of the several states, 


Be That under guise of said assumption, an attempt is made to 
fix the price of milk at the farms of the Individmal Plaintiffs in said 
state of Wisconsin, upon which the said milk is produced, which production 
is intrastate commerce of Wisconsin, on the assumption that such is a valid 
regulation of the distribution of milk in said Chicago Sales Area. 


Ce That the licensing of "Hach and every distributor to engage 
in the business of distributing, marketing, or handling milk or cream as 
a distributor in the Chicago Sales Area, is arbitrary, unreasonable and 
Capricious, inasmuch as it requires a person, firm or corporation which 
sells but a small portion of his or its milk in said area and a far greater 
portion in another area, to be subject to said License and all the terms, 
conditions and provisions thereof. 


De That the said license is incapable of enabling the Secretary 
of Agriculture to fix the prices at which said plaintiffs must sell their 


milk or creame 


He That said License deprives all of the plaintiffs of liberty 
and property and the right to enjoy the same without due process of law. 


Fe That said License denies to the plaintiffs equal protection of 
the law. 


G. That said License provides for unreasonable searches and sei- 
zures of the property and effects of the phaintiffs. 
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H. That said License bestows legislative power upon the Secretary 
of Agricul ture. 


I. That said License denies to the plaintiffs those certain 
rights retained by the ‘people under the terms of Améndments Nine and Ten 
of the Constitution of the United States. 


Je That said License provides for the taking of private property 
from the plaintiffs for public use without just compensation. 


Ke That said License delegates judicial power to the Secretary 
of Agriculture. 


Le That said License arbitrarily interferes with the plaintiffs' 
constitutional right to carry on tneir lawful businesses and freely to 
contract with respect thereto. 


Me That said License attempts to make it a criminal offense 
for the plaintiffs to sell their milk and cream at prices satisfactory to 
the plaintiffs and the persons or corporations who purchase said milk and 
cream from said plaintiffs. 


Ne That said License is in its terms so vague, uncertain and 
un-understandable as to be void for that reason. 


0. That said License is so vague and undertain in its terms as 
to be incapable of being understood by a person of ordinary intelligence. 


P. That the enforcement of said License taxes one portion of the 
community of American citizens including the plaintiffs, for the benefit 
of others, and for that reason is repugnant to the fundamental principles 
that underlie the Constitution of the United States. 


Q. That said License requires the impairment of obligation of 
contracts previously entered into and valid in all particulars, in that 
it requires both parties to abandon said contract and takes away from them, 
including said plaintiffs, the right to enforce the same by legal process, 
and likewise the property rights of the plaintiffs therein contained. 


R. That said License fixes prices for commodities without a hear-. 
ing thereon in regard to the prices thus fixed, and consequently deprives 
the plaintiffs of their property without due process of law, in contraven- 
tion of the Constitution of the United States. 


S. That the said Secretary of Agriculture, by his administrative 
ruling through said License, assumes to suspend, abrogate and nullify a 
certain valid and existing law and statute of the United States of America, 
to wit: "An act to protect trade and commerce against unlawful restraints 
and monopolies," approved July e, 1890, supplemented by "An Act to sup-— 
plement existing laws against unlawful restraints and monopolies and for 
other purposes," approved October 15, 1914. 
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31. That the Plaintiff Association, is, by the terms of The 
License, required to report under oath to the Market Administrator, of and 
concerning matters and things of which that plaintiff, its officers, employ- 
ees or agents have and can have no knowledge. That the said requirements 
are onerous, unreasonable and impossible and are not, by the terms of The 
License, imposed upon a large class of distributors whose business is osten- 
sibly regulated and licensed under The License; the plaintiffs tender as 
explanation of this Paragraph the affidavit of GUY H. ADDISON, marked 
"Bxhibit H", which is hereto attached and which is hereby made a part of 
this Bill of Complaing as fully as if herein set out, which is tendered 
both as an explanation and as proof of facts on the application for a pre— 
liminary injunction prayed for in this Bill of Complaint. 


32. That Plaintiff Association is thereby subjected to a dim- 
imution and eventual destruction of its source of supply of milk, and that 
a large class of distributors whose business is ostensibly regulated under 
said purported License are not so subjected and endangered; the plaintiffs 
tender as explanation of this Paragraph the affidavit of GUY H. ADDISON, 
marked "Exhibit I", which is hereto attached and which is hereby made a 
part of this Bill of Complaint as fully as if herein set out, which is 
tendered both as an explanation and as proof of facts on the application 
for a preliminary injunction prayed for in this Bill of Complainte 


33. That said plaintiffs are, by the terms of The License, com- 
pelled and required to pay to the said Market Administrator, a greater sum 
for the support and administration of said pretended regulation and License 
and the terms, provisions and conditions thereof, than is demanded and re- 
quired of members of a class of large distributors whose business is osten- 
sibly similarly regulated thereunder; the plaintiffs tender as explanation 
of this Paragraph the affidavit of GUY H. ADDISON, marked "Exhibit ane 
which is hereto attached and which is hereby made a part of this Bill of 
Complaint as fully as if herein set out, which is tendered both as an 
explanation and as proof of facts on the application for a preliminary 
injunction prayed for in this Bill of Complaint. 


34. That the License is discriminatory, confiscatory and void 
in that it fails to recognize the constitutional right of the plaintiffs 
to sell milk and cream direct to its customers at its place of business 
at a fair and reasonable price. 


35 That The License is unconstitutional, null and void for the 
reason that it assumes the legal existance of an organization designated 
as the Pure Milk Association and makes certain regulations of said organi- 
zation a standard for, and basis of, the regulations contained in said 
license and as fundamentally applicable to other distributors and producers, 
including said plaintiffs, who are not members of the Pure Milk Association. 
That there is no such legal entity as the Pure Milk Association for the 
reason that it was attempted to be organized under an alleged Act of the 
State of Illinois entitled, "An Act in Relation to Agricultural Co-opera- 
tive Associations and Societies'', approved June 21, 1932, as amended. That 
the said statute as amended is, on its face, wmconstitutional and void 
for the reasons that: 
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A. Said statute denies to a numé@rous class of citizens, corpora- 
tions and groups of the State of Illinois the equal protection of the laws; 


B. Said statute grants to persons within said statute designated 
and authorized, a special and exceptional privilege in discrimination of 
other persons, corporations and groups, between which there is no inherent 
difference; 


C. Said statute punishes one class of citizens and persons for 
the commission of a crime for which other classes of persons and citizens 
are by said statute exempted; 


D. Said statute exempts all producers of agricultural commodities 
and raisers of livestock including dairy products, who combine their capital, 
skill or acts for any purpose named in said statute from oriminal prose- 
cution, while it, at the same time, provides that all other persons, ex- 
cept producers of agricultural commodities and raisers of livestock, includ- 
ing dairy products, who combine their capital, skill or acts for any of 
the purposes named in the said statute, may be punished as criminals; 


BE. That although persons engnged in trade or sale of merchandise 
and commodities within the limits of the state, and agriculturists and 
raisers of livestock, including dairy products, are all in the same gen- 
eral class and all are alike engaged in domestic trade, which is of 
right open to all, subject to such regulations applicable to all in like 
condition as the state may prescribe, said statute exempts persons engaged 
in agriculture and raising of livestock, including dairy products, from 
punishment, while others not so engnged are made liable to the penalties 
of the statute; 


F. Said statute prescribes that combinations of capital, skill or 
acts in respect of the sale pr purchase of goods, merchandise or commodi- 
ties whereby such combinations may, for their benefit, exclusively control 
or establish prices, are hurtful to the public interest and should be sup- 
pressed, yet at the same time, agricultural producers and raisers of live- 
stock, including milk products, are exempt from the operation of said 
statute; 


Ge Said statute penalizes two or more persons engaged in the sale 
of dry goods or groceries or meats or fuel or clothing or medicines, who 
should combine their capital, skill or acts for the purpose of establishing, 
controlling or reducing prices or preventing free and unrestrained compe- 
tition among themselves or others in the sale of their goods or merchandise, 
but permits other persons, groups or corporations who happen to be agricul- 
turists or livestock raisers, including dairy farmers, to make combinations 
of that character in reference to their grain or livestock or dairy products 
without incurring the prescribed penalty; 


H. Said statute permits a preponderant group of persons engaged 
on a large scale in activities affecting the general public interest in 
regard to domestic trade, to control prices for their own benefit as a- 
gainst the rights, privileges and immunities of the public generally; 
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36. That the said defendant HENRY A. WALLACE, in alleged conformity 
to Section & of The Act (7 U.S.CeA. Chap. 26, Sec. 608), devised and proml- 
gated and seeks to put into effect said License, designated herein as "Ex- 
hibit A", without permitting a hearing thereon in regard to the prices to 
be established for the sale of milk, and as a result, "License Noe 30 - 
License for Milk - Chicago Sales Area’ is, as regards said plaintiffs, 
arbitrary, confiscatory and in violation of the Fifth Amendment of the 
Constitution of the United’ States. 


37- That the said defendant REXFORD GUY TUGWELL, purporting to act 
as Acting Secretary of Agriculture, in alleged conformity to Section & of 
The Act (7 U.S.C.A. Chap. 26, Sec. 608), devised and promulgated and seeks 
to put into effect said Améndéd License, designated herein as "Exhibit Bie, 
without permitting a hearing thereon in regard to the prices to be estab- 
lished for the sale of milk and as a result "License No. 30 - License for 
Milk ~ Chicago Sales Area, as Amended" is, as regards said plaintiffs, 
arbitrary, confiscatory and in violation of the Fifth Amendment of the 
Constitution of the United States. 


38 That the said defendant HENRY A. WALLACE, in alleged conformity 
to Section 8 of The Act (7 U.S.C.A. Chap. 26, Sec. 608), devised and promul- 
gated and seeks to out into effect said Admendment to said Amended License 
designated herein ag "Exhibit C", without permitting a hearing thereon in 
regard to the prices to be established for the sale of milk, and as a re- 
sult the said Amendment to "License Noe 30 - License for Milk - Chicago 
Sales Area, as Amended", is, as regards said plaintiffs, arbitrary, confis- 
catory and in violation of the Fifth Amendment of the Constitution of the 
United States. 


39. That the Plaintiff Association now conducts and operates 
its said distributing business in a wholly legal and proper manner but that 
its manner and method of operation thereof is in violation of the terms and 
restrictions of said purported license; and that the Plaintiff Association 
can not conform to the terms and rest¥ictions of said purported license 
and continue longer in its aaid business, and as a consequence thereof to 
enforce The License would confiscate the business of said Plaintiff Asso- 
CLavion.s 


Uo. That the Plaintiff Association further alleges thet it is the 
purposes and intent of the said defendants, their successors, agants, ser- 
vants, employees and assistants to attempt to enforce as against said plain- 
tiff, among others, The Act, ond all of the regulations, restrictions and 
rules purporting to have been promulgated under the authority thereof with 
the intent under color of said statute and under said regulations, restric-— 
tions and rules (heretofore referred to as The License) to force this 
Plaintiff Association to give up and abandon its business. 


4] That for the reasons and in the manner last aforesaid, Plain- 
tiff Association will be subjected to a multiplicity of prosecutions and 
to expenditures of large sums of money in defense thereof, for alleged 
violations of The Act and The License; or the Plaintiff Association will be 
wrongfully and by duress and coercion forced into compliance of the terms 
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of the License and regulations, restrictions and rules, which will inevi- 
tably result in the destruction of Plaintiff Association's business and 
the loss of its property rights therein and also in the loss of the pro- 
perty rigats of said-other plaintiffs and in their farms and dairies, and 
the right to dispose of the products thereof. 


lo, That the said defendants, HOMER J. CUMMINGS and DWIGHT H. 
GREEN, who are, as heretofore alleged, respectively, the duly appointed, 
qualified and acting Attorney General of the United States and the duly 
appointed, qualified and acting United States Attorney for the Northern 
District of Illinois, Eastern Division, and who are charged by the laws 
of the United States with the duty of prosecuting all violations of the 
laws of the United States committed within the said district, aided and 
abetted, by said defendants HENRY A. WALLACE, REXFORD GUY TUGWELL and 
BRANK C, BAKER, will, under ¢olor.f the terms of The Act and The License, 
cause appropriate proceedings to be. commenced and prosecuted in the proper 
courts of this district without delay for the enforcement of the penalties 
therein provided and for an injunction enjoining the Plaintiff Association 
from further conducting its said business, and the Plaintiff Association 
further avers that the said DWIGHT H. GREEN, unless restrained from so doing, 
will cause proceedings to be commenced and prosecuted for the enforcement 
of the penalties provided by said pretended law against said Plaintiff Asso- 
ciation and others similarly situated, with the result that said Plaintiff 
Association will be subjected to many prosecutions, as The Act makes a 
single violation on a single day a separate offense, which will =. subject 
it to irreparable injury and loss. 


U3, That the said defendants insist that a vast sum of money, to 
wit, about the sum of Fifteen Thousand Dollars ($15,000.00) derived from 
the sale. of their milk, as aforesaid, be turned over to said defendant 
FRANK C. BAKER by the Plaintiff Association to be put into an alleged 
pool to be distributed by the said FRANK C. BAKER; that the payment of 
said money into said pool would be arbitrary and confiscatory of the 
money and in violation of the property rights of said Plaintiff Associa- 
tion and would constitute a seizure of its property under guise of regu- 
lation and taxation and a distribution of the same to other persons, who 
by the terms of the said license are accorded a special privilege of 
securing the same in the manner alleged. 


“U4, That the said plaintiffs have no plain and adequate remedy 
at law, and unless the said defendants, their successors, agents, servants, 
employees and assistants shall be restrained from attempting to enforce 
against said plaintiffs said unconstitutional Act, and said unconstitutional 
License, plaintiffs' said businesses and each of them shall be wholly and 
immediately dastroyed, together with their right to engage therein, and 
the plaintiffs and each of then, will thereby suffer great and irreparable 
loss, injury and damage. 


45, WHEREFORE, the premises considered, the plaintiffs pray: 
A. That The Act be declared to be in violation of all said 
plaintiffs! rights in that it is not authorized by the Constitution of 


the United States and is in violation thereof. 
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B. That The License be declared to be in violation of the Con- 
stitution of the United States, not supported by any valid statute of the 
United States, and to be arbitrary, confiscatory, impossible of ascertain- 
ment and void. 


C. That the defendants and each of them, their successors, agents, 
servants, employees and assistants be temporarily and permanently enjoined”. 
from in any way or manner, by reason of the apparant force of said Act 
of Congress, or said regulations from interfering with, destroying, confis- 
cating as above alleged, the said business of the said Plaintiff Association 
and the rights and property of the Individual Plaintiffs, and prosecuting 
criminally as above alleged, the said plaintiffs. 


De That the said defendants, and each of them, their successors, 
agents, servants, employees and assistants be temporarily and permanently 
enjoined from in any way or manner enforcing or attempting to enforce a- 
gainst the plaintiffs The Act and The License or any portion or part, term, 
condition or schedule thereof, and from causing to be instituted any civil 
proceedings as against said plaintiffs under The Act or The License, or any 
of the provisions, part, term, condition or schedule thereof. 


EB. That after due notice, a temporary restraining order be granted 
because of the fact, as alleged herein, that an irreparable loss or damage 
will result to said plaintiffs unlesssaid temporary restrining order be 
granted. 


F. That the plaintiffs have such other and further relief as is 
just and reasonable and to this Court shall seem meet. 


L. COLUMBUS MILK PRODUCERS CO-OPERATIVE ASSOCIATION, 
a corporation, 2» SAM M. AUSTIN, 3. GHORGE H. BEN- 
NINGER, 4. ARTHUR BEDERMAN, 5. ERWIN L. BIEL, 6. 
WILLIAM BIELKE, 7. LAWRENCE BIRKENSTOCK and OSCAR 
BIRKENSTOCK, a co-partnership, doing business as and 
under the firm name and style of BIRKENSTOCK BROTHERS, 
S. Ae BE. BIRKENSTOCK, 9. PAUL BLATZ, 10. LEO BLASCHKA, 
11. SDWARD BONTCHER, 12. A. He BRAKER, 13. WILLIAM 
BREYER, ELMER BREYER and LAWRENCH BREYER, a co-part— 
nership, doing business as and under the firm name 
and style of WILLIAM BREYER & SONS, 14. AUGUST BUCH- 
HOLZ, 15-, WILLIAM H. CALL, 16. B. A. CONLIN, 17. 
JAMES CROMBIE, 18. JOEN B. CROMBI#, 19. RAYMOND 
CROSSMAN and J. KIRK CROSSMAN, a co-partnership, 
doing business as and under the firm name and style 
of CROSSMAN BROTHERS, 20. HENRY B. DOLAN, 21. LOUIS 
DOBIS, 22, HENRY DUBORG, 23. MARY DUFFY, 24. EARL 
FIELDS, 25, CHARLES H. FINGER, 26, H. A. FREDERICK, 
C7. BUDD FREY, 28. HERMAN F. SCHMIDT, 29. HOWELL 
GRIFFITH, 30. BEN GROENING, 31. RAY W. HASKEY, 7°32. 
AUGUST HANNAMANN, JR., 33. CARL HATZINGER, 34. 
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LOUIS HATZINGER, 35. RAYMOND HSIDEMANN, 36. EDWARD 
HENKE, 37. FRED HENKE, 38. FRANK HENNING, 39. FRED 
HEPPE, 40. LEONARD HERZBERG, 41. EDWARD HERZBERG, ye, 
CHARLES H. HOLSTEN, 43. DONALD HOLT, 44, RUDOLF HOMANN, 
45. H. He HUGGETT, 46, WILLIAM HUNDLEY, 47. ARTHUR 
HURCKMAN, 48. CHARLES JAHNKE, 49. JOHN D. JONES, 50. 
OWRI T. JONES, 51. WILLIAM EZ. JONES, 52. WILLIAM O. 
JONES, 53. JOHN BE. JOHNSON, 54. THERON JOHNSON, 55. 
JOHN KANT, 56. JOSEPH KENNEDY, 57. FRED KENNING, 

58. Me. A. KIESOW, 59. HAROLD KITZEROW, 60. ALBERT 
KRUEGER, 61. JOHN LANGEFELDT, 62. FRANK LEISMAN, 63. 
EMIL P. LEISTIKOW, 64. HERMAN A. LENZ, 65. EMERY 

LENZ, 66. JOHN LEWIS, 67. CLARENCE F, LIENKE, 68. 

OTTO F. LIENKE, 69. JOHN J. LOBECK, 70. FRANK LOBECK, 
7l. ERNEST LOEFFLER, 72. ADDIE LYNCH, 73. ALBERT | 
MAIER, 74. THOMAS F. MANLEY, 75. ALBERT MARTIN, 76. | 
LAWRENCE METZGER, 77e RAYMOND MEYERS, 78. BERNIE | 
NICKELSON, 79. ROBERT W. MILLER, 60. ROBERT MILLER, 
81. THOMAS MULLIGAN, %2. BRUCE NASHOLD, 83. JULIUS 
PETRICK, $4, EDWARD M. POSER and EDWARD W. GAUMITZ, 

a co-partnership, doing business as and under the 
firm name and style of POSER & BAUMITZ, 85. EDWARD M. 
POSER and JOSEPH GROH, a co-partnerhip, doing busi- 
ness as and under the firm name and gdyle of POSER & 
GROH, 86. NICK POWERS, 87. GUST RAHN, 83. PAUL RAMN, 
$9. CLEM RAKE, 90. THOMAS H. ROBERTS, 91. A. J. 
ROEDL, 92. BARL RUETER, 93. CHARLES SAUER, 94. CHRIS. 
SAUER, 95. ALBERT SALZMAN, 96. WILLIAM SCHLEICHER, 
97. AUGUST SCHLIEF, JR., 98. PAUL SCHLIEF, 99. LENA 
SCHMZLING, 100. ROBERT SCHMIDT, 101. R. E. SCHRAB, 
102. EMIL F. SCHULTZ, 103. HERBERT SENNUENN, 104. H. 
W. STANGE, 105. OTTO SCHWVOCK, 106. ARTHUR STARK, 107. 
ALLEN W. SUMIICHT, 108. F. A. SUMNICHT, 109, H. J. 
THIEDE, 110, FRANK WALASIEK, 111. J. C. WATERWORTH, 
112. THOMAS WATERWORTH, 113. RALPH C. WEBSTER, 114. 
JOHN WEISENSEL, 115, ARTUR Il, WEINER, 116. RAYMOND 
WEINER, 117. HENRY C. WESTPHAL, 118, OTTO WHITEFOOT, 
119, HAROLD WRIGST, 120. EDWARD YERGES, and 121. 
WALTER ZIMBRICH, Plaintiffs, 


| 


SS 


BY: JOSEPH R, ROACT and | 
#10 NORTIT CLARK STREET | 
GO “ICAGO, ILLINOIS 


____ JOSEPH B. GREEN 
#1 NORTH LASALLE STREET 
CHICAGO, ILLINOIS 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
RTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 
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Columbus Milk Producers Cooperative Association et al 
Equity 
Lae 


4 ‘ 


| Hoe 13985 
He Ae Wallace, et al.; 


SIF AF TF 
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MARKETING CONTRACT OF THE COLUMBUS MILK PRODUCERS' CO-OPERATIVE 
ASSOCIATION 


(1) The following agreement is hereby made by the Columbus Milk — 
Producers! Co-Operative Association, a co-operative association organized 
under the laws of the State of Wisconsin, hereinafter called "the Associa- 
tion", and , a Producer of dairy 
products whose address is hereinafter 
called "the Producer", the promises of each party being in consideration 
of the promises of the other, and in consideration of the promises of 
other producers on similar contractse 


(2) This contract shall be in effect for the term ending May 31st, 
1935; it shall continue in effect for successive terms of five years each 
after the expiration of the original term subject to the right of either 
party to terminate liability hereunder after the expiration of any such 
five year term by giving written notice by registered mail to the other 
party not more than six (6) months nor less than four (4) months prior 
to the expiration of any such five year terme 


(3) The Produder agrees that he will sell to or through the 
Association all dairy products produced by or for him throughout the term 
of this contract, including all extensions thereof; and the parties hereto 
expressly agree that all dairy products produced on land either owned by 
or leased to the Producer either by the Producer or by any member of his 
family or by my person who takes said dairy products or the benefits 
thereof, or any part of said dairy products or of said benefits for labor 
or other consideration is intended to be included in this contract: and 
also that any and all sales outside of the Association of any dairy pro- 
ducts produced on any land over which the producer has any dominion or con 
trol whatever either as owner or tenant shall to the extent of his interest 
in said land either as owner or tenant, be construed to be evasiéns of 
this contract and breaches thereof; and the Producer agrees that he will 
deliver such dairy products at the time and place and in the manner dir~ 
ected by the Association, and that in the production and in the handling 
of said products, he will comply with all rules, regulations, requirements 
and by-laws of the Association, and with all laws, applicable thereto, 


(4) The producer agrees that in the event of breaches of this 
contract he will pay to the Association as liquidated damages thirty 
(30%) per cent of the value of the dairy products not delivered by him 
under the provisions hereof, and the said damages may be deducted from 
any money due to the Producer either from the Association or from any 
person under ite 
(5) The Producer agrees that in the event of a breach or threat- 
ened breach by him of any of the provisions of this contract the Associa- 
tion shall be entitled to an injunction to prevent breach or further 
breach thereof and shall also be entitled to a decree of specific perform 
ance hereof. 
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(6) The Association agrees that it will either buy all the dairy 
products produced by or for the Producer or will act as the collective 
marketing agent of the Producer and of other producers, it being expressly 
and mtually agreed that the Association may, in its discretion, as from 
time to time exercised, either purchase the said dairy products from said 
Producer or may act solely as his collective marketing agent; and the par~ 
ties agree that the price which shall be paid to the Producer for said dairy 
products shall be the average price which the Association receives upon a 
re-sale thereof, minus a uniform charge on all the dairy products of the 
same grade, kind, type or quality to substantially cover the expense of 
operating the Association; average prices shall be based upon the Associa 
tion's:total receipts from the sale of dairy products of the same grade, 
kind, type or quality manufactured in the same period and under substantially 
similar conditionse The amouht of the uniform charge and the elements to 
be included therein shall be conclusively determined by the Executive Com 
mittee of the Association, subject at all times to control by the Board of 
Directors thereof, and the uniform charge may sirelude a sufficfent amount 
to create such reserves as the Board of Directors or the Executive Commit~ 
tee may deem necessary to accord with sound business principles and said 
uniform charge shall include a sufficient amount for the payment of divi- 
dends upon any outstanding preferred stock of the Association. 


(7) The parties agree that in case of purchase and sale by the 
Association the abslute title to the said products shall pass to the Asso~ 
ciation upon delivery of the said products to the Association; that the 
Association has the right to borrow money on the security of any and all 
dairy products delivered to it and on the security of the proceeds thereof e 


(8) The Producer agrees to pay Qne ($1.00) Dollar for one share of 
common stock as his entrance feee 


(9) On all products sold through but not to the Association the 
Producer agrees that the Association may authorize the buyer of such pro- 
ducts sold through the Association, to remit all money due the Producer, 
for dairy products delivered by him, directly to the Association, which 
money the Producer authorizes the Association to collect and receive from 
the buyer without any further order from the Producere 


(10) The parties agree that the Association may pool or mingle all 
of the dairy products which are of a like grade, kind, type or quality de- 
livered to it wuder substantially similar conditions: that the Association's 
grading and classifications shall be conclusive. 


(11) The parties agree that in the discretion of the Executive 
Committee of the Association, subject at all times to the control of the 
Board of Directors thereof, the method of paying the purchase price of the 
dairy products delivered to the Association may be, to advance within a 
reagonable time after delivery to the Association, an amount to be deter= 
mined by such Executive Committee or by such Board of Directors, and to pay 
the remainder, if any, of the purchase price when the dairy products which 
are of the same grade, kind, type or quality of any one period to be fixed 
from time to time by the Board of Directors are entirely re~sold; that in 
tts discretion the Board of Directors may order and cause to be made partial 
payments, prior to the final distribution and may defer the\final distri- 
bution until after all the daity products of the same grade, kind, type or 
quality of any one period are solde 


ot aad 


(12) The parties agree that the advance payments shall be in as 
large amounts as are possible in accord with sound business practice, and 
that the said advances shall be made as nearly as possible on the same dates 
as it is generally customary with the trade to make payments on dairy 
products of the same kind, and at all events as soon after delivery thereof 
as is possible in accord with sound business practice; it is contemplated 
that the first of such advances shall usually be made on or about the oth 
and the second advance on or about the 20th day of the month following the 
delivery of said products to the Association. The Association may in its 
discretion make payment of not to exceed twenty (20%) per cent of the said 
advances by itspromisw ry note bearing six (6%) per cent interest due not 
more than one hundred twenty (120) days from the date of such advance. 


(13) The parties agree that in the discretion of the Executive Com- 
mittee of the Association, subject at all times to the control of its 
Board of Directors, an amount not to exceed four (4%) per cent of the value 
of the product may be retained out of the purchase price of all products 
delivered to or through the Association hereunder, for the purpose of pro- 
viding a fund for theAssociation and that for this amount the Association 
shall issue to the Producer its certificates of indebtedness due not more 
than six years after their dates, and dated not later than the last day of 
December of cach year bearing interest at not less than four (4%) per cent 
and not more than six (6%) per cent per annum. This fund may be used to 
retire loans, to make permanent improvements, to purchase equipment, and 
provide working capital. 


(14) It is expressly and mutually agreed that the Association may 
delegate to representatives of local producers or to state, regional, or 
national co-operative marketing associations any or all the powers hereby 
conferred upon the Association upon such terms as may be agreed on and that 

he Association may enter into contracts upon such terms as may be agreed 

on with any other cooperative associations and or with any agency organized 
in furtherance of and in conformity with the provisions of the Act of Con 
gress known as the Agriculturol Marketing Act approved June 15, 1929, and 
acts amendatory therotoe 


(15) It is expressly agreed that any and all sadé dairy praducts 
may be by the Association manufactured or processed in any manner, 4s from 
time to time authorized by the Board of Directors, and that for the purpose 
of such manufacturing and processing, the Association may purchase or erect 
and may eqiip factories and storage warehouses and other facilities, and 
that such factories, storage warehouses and Other facilities, may be either 
operated by the Association or leased by it to others; and the Association 
shall have the right to deduct from the amount which would otherwise 
become due and payable to such producers, such sum of money as will, in not 
less than ten years of time, pay the cost of such facilities and for such 
deductions the Association shall at least annually issue to the Producer 
its fully paid certificates of preferred stocke 


(16) The parties agree that the requirements contained in this con 
tract shall not affect the right of the Producer to retain dairy products 
for the use of himself and of his employees and of the members of their 
immediate families or to sell in his ow retail trade. 
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Oe) ie contract shall replace any former contract between the 
parties hereto from and after the date of its acceptance by the Association. 


(18) This contract shall be in force and effect from the date of 
its acceptance by the Association if so accepted within four (4) months 
of the date hereof, provided at least producers shall have signed 
similar contracts by such datce 


akckalys 


Signed this day of 
Accepted this day of sees 
PIMA WE Meet ih Ace Le aye | ee ee 
Producer 
Solicited bys: COLUMBUS MILK PRODUCERS! CO-OPERATIVE ASSN. 
aie 
President 


The undersigned producers hereby sign the above contract and agree 
to become bound upon the same in the manner therein providede 


Name e Datee 
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STATE OF ILLINOIS ) 
Stee 
GOUNTY OF C O'O K ) 


AFFIDAVIT OF NORMAN R. DIETZ 


NORMAN R.e DIETZ, being first duly sworn upon his oath deposes and 
says: 


1. <Affiant's name is NORMAN R. DIETZ; he is a resident of the 
Villate of Park Ridge, County of Cook and State of Illinois. 


2, Affiant has been continuously connected with and engaged in 
the milk and dairying business in the capacity of distributor and associa— 
tion official for the three years last past before the making of this 
affidavit. Affiant is familiar with existing conditions in the Chicago 
Milk Shed and in the Chicago Sales Area as defined in "License Noe 30 — 
License for Milk - Chicago Sales Area, as Amended", and has made a study 
of the terms, provisions and conditions of the "License Noe 1 - License 
for Milk - Chicago Milk Shed", effective August l, 1933, and of the terms, 
provisions and conditions of "Ticense Noe 30 — License for Milk - Chicago 
Sales Area", effective February 5, 1934, of the terms, provisions and con- 
ditions of "License Noe 30 — License for Milk - Chicago Sales Area, as 
amended", effective June l, 1934, and of the Amendment thereto which be- 
came effective July 1, 1934. Affiant further knows the blended prices 
as announced by FRANK C. BAKER, Market Administrator for the Chicago Sales 
Area for each delivery period since the effective date of "License Noe 
3Q - License for Milk - Chicago Sales Area", and is familiar with the 
wholesale Chicago butter market for the veriod of two years last past, 
and also knows the butter prices as computed by FRANK C. BAKER, as said 
Market Administratore 


3e Affiant is now, and for more than one year last past has been 
an officer, to wit, the President of the INDEPENDENT MILK DISTRIBUTORS 
ASSOCIATION OF NORTHERN ILLINOIS, a corporation not for pecuniary profit, 
duly organized and existing under and by virtue of the laws of the State 
of Illinois, and in his capacity as President of the said Association has 
had contaét and business experience and has familiarized himself with the 
problems of more than fifty per cent of the distributors of milk and dairy 
products in the Chicago Milk Shed, including the plaintiff COLUMBUS MILK 
PRODUCERS CO-OPERATIVE ASSOCIATION, and MEADOWMOOR DAIRIES, INC. Affiant 
further is familiar with the classification or ultimate use of milk sold 
by the COLUMBUS MIIK PRODUCERS CO-OPERATIVE ASSOCIATION to MEADOWMOOR 
DAIRIES, INC., and the terms of the Marketing Agreements referred to ah 
the Bill of Complaint as reported by said MEADOW \OOR DAIRIES, INC., to 
FRANK C. BAKER, as Market Administrator. 
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4. From the knowledge, experience and study that affiant has had, 
as hereinbefore described, and from his knowledge of the prices announced 
by FRANK C. BAKER as aforesaid, he is able to make a true and correct 
analysis of the method and manner of computing the price of milk under and 
in conformity with the schedules, provisions and conditions of "License 
No. 30 -License for Milk - Chicago Sales Area", effective February 5, 1934, 
"Ticense Noe 40 - License for Milk - Chicago Sales Area, as Amended", 
effective June 1, 1934, and under the Amendment thereto, effective July 1, 
1934, and to compute the same, and to state the factors and conditions 
existing in the Chicago Milk Market independent of the said License, which 
enter into the determination of the said price of milk as computed there— 
undere 


Pant he 


The License recognizes or establishes no fixed or uniform price 
which is to be received by the dairy farmer for the sale of his product, 
or which is to be paid by the distributor for the purchase thereof, but 
rather furnishes a formula by which, at the end of each month, the Market 
Administrator is able to compute what price is to be paid to the producer 
and what the cost to the distributor is to be. Into this formula, as it 
will be seen, enter a number of variables and unconstants, some gathered 
from sources independent of the milk industry and others from actual con- 
ditions which existed within the milk industry of the Chicago Market duur— 
ing the period for which the price is being computed. But at no time 
can the distributor predict what his product will cost him, nor can the 
producer rely upon being paid any certain price. Both must carry on their 
business throughout the month and await the outcome of the Market Admin- 
istrator's calculations made the following month to determine what the 
prices they are to pay and to receive are to be. 


The first important thing that is to be recognized is that the 
License establishes three separate and distinct prices that are to be 
paid for milk, which depend not upon the quality or grade of milk or 
upon the proximity of the producer to the Chicago Market, as might be 
imagined, but rather upon the ultimate use which is made of the product, 
that is, whether the milk is ultimately consumed as whole milk, as cream, 
or as some manufactured product thereof. 


Paragraph 1 of Section A of Exhibit A of The License provides in 
part as follows: 


"1. Each distributor, except as hereinafter provided, shall 
be obligated to pay, in the manner hereinafter provided, the fol- 
lowing prices for milk, of 3.5 percent butterfat content, which 
he has purchased from producers, delivered Pred, distributor 
country plant, platform, or loading station located within 70 
miles from the City Hall in Chicago, Illinois: 
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Class I — $2.25 per hundredweight. 


Class II — For each one hundred pounds of milk - 
to the average price per pound of Ge 
score butter at wholesale in the Chi- 
cago market, as reported daily by the 
United States Department of Agricul- 
ture for the delivery period during 
which such milk is purchased, add le 
cents per pound, then multiply by bier 


Class III - For each one hundred pounds of me Lee S615 
times the average price per pound of 92 
score butter at wholesale in the Chicago 
market as reported daily by the United 
States Department of Agriculture, for 
the delivery period during which such 
milk is purchased, to which amount shall 
be added 4 cents; unless there shall be 
in effect a price established pursuant 
to an applicable Marketing Agreement and/ 
or License, issued pursuant to the Act, 
for any of the products used in this 
classification in which event the price 
for such portion shall be that estab- 
lished by the aforementioned Agreement 
and/or License." 


Paragraph 2 of Section A of Exhibit A to The License defines the 
three classes as follows: . 


"2. Class I milk means all milk sold or distributed by 
distributors as whole milk for consumption in the Chicago 
Sales Areae 


'Class II milk means all milk used by distributors to 
produce cream for sale or distribution by distributors as 
cream for consumption within the Chicago Sales Area and for 
the manufacture of ice cream mix or ice cream for consump- 
tion in the Chicago Sales Areas The term "cream" shall here- 
inafter be deemed to include "ice cream mix and ice cream". 


"Class III milk means the quantity of milk purchased, 
sold, or used or distributed by distributors in excess of 
Class I and Class II milk." 


Thus three separate and distinct prices are established. It may 


be here stated that under the prevailing price of 9e score of vuLter In 
the Chicago market as reported daily by the United States Department of 
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Agriculture, the price of Class II milk approximates $1.c3 per hundred- 
weight and the price of Class III milk approximates S9¢ per hundredweight. 


Thus, according to the provisions of The License the distributor 
who purchases milk which is used entirely as whole mikk must pay over 
three times as much for his product as does the distributor who purchases 
milk which is ultimately used as butter. A hundredweight of milk, there- 
fore, has no fixed or definite value to the purchaser, but its value and 
the price which he must pay for it,. under the provisions of The License, 
is determined and regulated by the use to which it is ultimately put. 


But although the price to be paid by the distributor for milk 
differs depending upon the use made of the milk by the particular distri- 
butor, the price each farmer is to receive for his milk is uniform. In 
order to understand the workings of The License it is necessary to keep in 
mind the distinction between the price the purchaser of milk mist pay for 
it and the price the seller of milk will reé¢eive for ite ‘This condition 
of having the purchaser of a product pay a larger or a smaller price for 
the milk than the seller of the product receives for it, is attained by 
following the system of regimentation hereinafter explained, which is pro- 
vided for in The Licensee 


Paragraph 4, Section A of Exhibit A to The License provides as 
follows: 


"On or before the 7th day of each delivery period, each 
distributor to whom milk or cream was delivered during the 
preceding delivery period by (1) producers (who are not al- 
so distributors) and/or (2) distributors (other than those 
who onerate only stores or other similar establishments) 
shall report to the Market Administrator with respect to 
milk or cream delivered during such delivery period in a 
manner prescribed by the Market Administrator: 


(1) The actual deliveries, if any, at each location of 
the producers supplying such distributor, the total 
quantity of milk represented by the delivered bases 
of all such producers, and the total quantity of 
milk represented by the excesses over delivered 
bases of all such producers; 


(2) The actual deliveries, if any, made to him by other 
distributors; 


(3) The quantities of milk delivered which were sold, 
used or distributed by him as Class I, Class II 
and Class III milk, respectively, and 


(4) Such other information as the Market Administrator 
may request for the purpose of performing the pro- 


visions of this Bxhibit." 
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This, briefly, requires each distributor in the Chicago Sales Area 
to report to the Market Administrator advising him how much milk he pur- 
chased and what use was made of it the preceding month. The Market Admin- 
istrator, then having this information, is required, under the provisions 
of Paragraph 5, Section A of Exhibit A to The License, to obtain the value 
of the average hundredweight of milk used in the Chicago Sales Area during 
the preceding month (designated in The License as the delivery period. ) 


The method of dtaining this average value is as follows: Assum— 
ing for the purposes of simplicity that only three distributors exist in 
the Chicago market and that only 6,000,000 pounds of milk is received 
monthly ¢herein, the reports received by the Market Administrator might 
be as follows: "Distributor A" might report that he used 1,500,000 pounds 
of milk in bottles for sale as whole milk, 500,000 pounds for the manu- 
facture of cream, and that no milk was used for the manufacture of butter. 
"Distributor B" might report that he used 500,000 pounds as whole milk, 
1,000,000 pounds for cream and 500,000 pounds for the manufacture of butter. 
"Distributor C" might report that no milk whatsoever was used by him as 
whole milk, that 500,000 pounds was used for cream and that 1,500,000 
pounds was used for butter. The Market Administrator might then chart the 
market as follows: 


-eew™| 


Total hundred- 
weight used by 
each distribu. 


€lags I. Class Il. Class III. 


"Distributor A" 1,500,000 lbs. 500,000 lbs. 


4 
I 


Distributor B! 00,000 1bs'..)' b,000, 000 dbs. 


| 
| 
| 
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"Distributor Oo! HUG J000" lbs.) 1,500, 000° ibs. 20,000 cwt. 
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Total hundredweight) 
used in each class) 20,000 cwt. 
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20,000 cwt. 
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500,000 lbs. 20,000 cwt 
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The Market Administrator must then obtain the total value of all 
milk used in the market. This is done by maltiplying the total number of 
hundredweight of milk used in each class by the price prescribed in The 
License for that class and totaling the results obtained: 


Class I: 20,000 ‘(ewt) = (99 2.25 = $45,000 
Glass 11-4 (20,000 (cewt) x (2) 1.23 = $24,600 
Class III: ‘20,000 (cwt) x (8) .89 = $17,800 


$87,400 Total value 
of all milk used in market. 
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Thus the Market Administrator would have $87,400 as the value of 
all the milk that was used in the Chicago market the preceding month. Next 
the value of the average hundredweight would be obtained by dividing the 
total number of hundredweight used into the total value of all milk used, 
thus: ($) 87,400 + 60,000 (cwt) = $1.6. 


Pate fieure or $1.46, obtained in our example, will then be set 
down by the Market Administrator as what is denominated in The License as 
"the blended price". 


(In the above computation, various deductions and adjustments, 
(dependent upon the distance of producers from the City Hall or 
(the City of Chicago, upon the butterfat content of the milk 
(sold by producers, upon whether or not the producers are mem- 
(bers of the Pure Milk Association, and upon what base is as- 
(signed the producers, have been omitted for the purpose of 
(simplicity. These deductions and adjustments will be later 
(explained. 


The blended price for the delivery period thus being established 
as $1.46, the Market Administrator, in conformity with the provisions of 
The License, notifies each distributor of this result, and thereafter each 
distributor is required to pay to the producers from whom he purchased milk 
during the past month this amount for each hundredweight of milk they de- 
liverede Thus each of the three producers, in our example, would pay 
$29,200 to the farmers (20,000 (cwt) x $1.46 = $29,200). 


Now, in accordance with the provisions of Paragraph 8, Section A 
of Exhibit A to The License, adjustment accounts, popularly referred to as 
the equalization pool are maintained for each distributor. If any dis- 
tributor has paid to his producers, as above described, more than the value 
of the milk was to him, according to the price schedules of The License 
for the previous month, he will be paid the amount of this excess he has 
paid by the equalization pool. If, on the other hand, he paid the pro- 
ducers, as above described, from whom he purchased milk less then the 
value of the milk was to him, he will be required to pay this deficiency 
into the equalization pool. In our example the following would be the 
result: 


Value of Milk to "Distributor A" 


Class I: 15,000 (cwt) x ($) 2.25 = $33,750 
Class II: 5,000 (cwt) x ($) 1.23 = $ 6,150 

$39, 900. 

Value of Milk to "Distributor B" 

Class I: 5,000 (cwt) x ($) 2.25 = $11,250 
Class II: 10,000 (cwt) x ($) 1.23 = $12,300 
Class III: 5,000 (cwt) x ($) .89 = $ 4,450 

$28,000 


a OS 


Value of Milk to "Distributor C" 


Claes is 5000 ert) = (S$) Ives = 3 6,150 
Glass fil; 15,000 (ert) 27S) “65 = 69155550 
$19,500 


As each distributor paid his producers $29,200 (20,000 cwt. x 
$1.46) we have "Distributor A" owing $10,700 into the equalization pool 
(39,900 - 29,200 = $10,700), "Distributor B" receiving $1,200 from the 
equalization pool (29,200 - 28,000 = 1,200), and "Distributor C" receiv- 
ing $9,700 (29,200 - 19,500 = $9,700). (An inaccuracy of $200 exists 
in the above calculation, due to failure to carry the blended or average 
price into fractions of a cent. More correctly, the blended figure is 


$1.45 2/3). 


The above is the analysis reduced to its most essential steps, 
showing the method prescribed by The License for obtaining the price 
of milk for any period. However, various deductions and adjustments have 
been ignored in this computation, which must now be explained. 


The first notable adjustment which is made in the price paid to 
producers by the distributors under the said License is that determined 
by the butterfat content of nilk. An arbitrary butterfat content of 
55 percent is adopted by The License ag the mean from which the adjust- 
ment is to be computed. As a factual matter, milk produced in and about 
tie Chicago Sales Area averages approximately 3.4 to 3.5 butterfat con- 
tent. The higher the butterfat content, the more valuable the milk is 
to the particular distributor in any use to which it may be employed by 
hime Likewise, the lower the butterfat content, the lesser the value. 
In recognition of this difference, The License requires that the dis- 
tributor pay Ld per hundredweight for each 1/10 of one percent butterfat 
content that the milk furnished by any producer may exceed the 3.5 figure. 
Likewise, The License allows the distributor to deduct 4¢ per hundred- 
weight for each 1/10 of one percent butterfat content that the product 
_of any producer falls under. the.3.5.pereent. figare. -Thas;-Farmer X, who 
theoretically requires $1.46 per hundredweight for his milk in the above 
example, would receive 20¢ less, or only $1.26 provided his milk tests 
only 53.0 percent butterfat, being 5 of one percent below the prescribed 
mean content; while he might receive $1.66 per hundredweight if his 
milk test would show a 4.0 percent butterfat content. 


The second adjustment, as provided for in The License is that 
based upon the distance which any producer is located from the City Ball 
of the City of Chicago. An arbitrary ring of a 70-mile radius is drawn 
about said City Hall. Any farmer located within the circle thug de- 
scribed suffers no deduction whatsoever from the price he is paide A 
farmer 60 miles from the City Hall is thus paid the same price for his 
milk as the farmer who is 10 miles outside of the City of Chicagoe How- 
ever, a recognition of the increased cost of hauling milk is partially 
made in the case of farmers situated beyond the 7O-mile radiuse It is 
provided that deductions may be made by distributors purchasing from such 
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distant producers at the rate of one cent for each ten miles in excess 

of 70 miles, but not to exceed the 100 mile zone, and one cent for every 
15 miles in excess of 100 milese Thus a distributor purchasing from a 
producer situated 50 miles from the City Hall would be entitled to make 
no reduction, and could make none if »vurchasing from a producer situated 
(0 miles from the City Hall, but a distributor purchasing from a producer 
who is located 90 miles from the City of Chicago may deduct two cents 
per hundredweight from the milk check paid the producer, and one purchas- 
ing from a producer situated 115 miles from the City of Chicago may de- 
duct 4d; 145 miles, 6¢, and so on. 


Affiant has made a study of prevailing railroad rates for the 
shipment of milk from various points within 200 miles from the City of 
Chicago, and is acquainted with the cost of hauling milk by truck. 
Affiant states the fact to be that the deduction permitted by this Sec- 
tion of The License is less than one-sixth the actual cost for average 
transportation and hauling of milk on hauls of more than 100 miles, and 
is even more disproportionate on hauls of less than 100 miles. By the 
grossly inadequate deduction permitted by the terms of The License it 
is made more economical for the distributor to buy from producers situated 
near the City Halle It is the opinion of the affiant, that 80 percent 
of the members of the Pure Milk Association, regularly shipping to the 
City of Chicago, are located within the 7O0-mile radius, and affiant 
states the fact to be that distributors not purchasing from the Pure 
Milk Association are obliged to go great distances, often in excess of 
1le5 miles, in order to secure a supply of milk. 


A further deduction is one taken from the check of the producers 
to support the operation, maintenance and administration of The License. 
This deduction is prescribed in The License as one cent per hundredweight. 
However, in the case of producers who are non-members of the ture Milk 
Association, it is provided that another deduction of three cents may be 
madee By this provision of The License, non-members of the Pure Milk 
Association are required to pay a similar sum to the Market Administrator 
that Pure Milk Members pay to support their Association. Thus, the bur- 
den of Pure Milk Association membership is cast upon producers who are 
unwilling to become Pure Milk Association members. Affiant has made 
dae and careful investigation and finds that the Market Administrator of 
the Chicago Sales Area has rendered no benefits whatsoever to non-members 
of the Pure Milk Association which could authorize the deduction of the 
additional 3¢. 


The final and most important of all deductions and adjustments 
as made in the cost of milk is that dependent on what is called "the 
base and surplus system." The base and surplus system, as it has been 
in effect in this market for five years last past, has two principal 
purposese The expressed purpose ig to level or iron out milk production 
for the various seasons of the yeare The second purpose is to decrease 
the production of milk by making it unprofitable for any given producer 
to produce an amount in excess of what is denominated as his "basel!, as 
will be later explained. Under The License, which adopts the base and 
surplus system, each producer is assigned an arbitrary figure, denomi- 
nated as a "base!’, This base consists of a certain number of pounds 
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which ig allotted to that producer as the amount of his production which 
may be gold by him at the wlended price determined as aforesaid. For 
any amount thet the farmer may produce in excess thereof, he is paid 
another and smaller price, which is, by the terms of The License, the 
same as that of Class III milk, or approximately 89¢ per hundredweight. 
Thus, in the example above taken, a producer would be paid $1.46 (less 
deductions for butterfat, mileage, and administrative expenses) for 
milk up to 90 percent of his base figure delivered by him during the 
month, and that of Class III, or 89¢, for milk delivered by him in ex- 
cess of 90 percent of the base assigned to hime (The License also pro- 
vides that no producer may get credit for more than 90 pdércent of his 
assigned base.) Thus, supposing Producers A, B and C are all assigned 
bases of 1,000 poundse If Producer A would deliver 500 pounds, he 
would be paid at the rate of $1.46 in our example, for each 100 pounds 
by him delivered. If Producer B would deliver 1,000 pounds, he would 
be paid at the rate of $1.46 per mundredweight for 900 pounds of his 
milk, and &9¢ per hundredweight for 100 pounds. If Producer C would 
deliver 2,000 pounds he would be paid at the rate of $1.46 Ber hundred- 
weight for 900 pounds and at the rate of &9¢ per hundredweight for 1100 
pounds, 100 pounds being the difference between his assigned base and 
his delivered base, and 1,000 pounds being excess delivered by him over 
his assigned base. 


Rules for the establishment of bases are set forth in Exhibit 
B of The Licensee. In Exhibit B the bases assigned by the Pure Milk Asso- 
ciation are adopted for members thereof, and it is provided that non- 
members be assigned bases by the Market Administrator, which shall be 
equitable therewith. No other restriction or limitation is placed upon 
the power of the Market Administrator in the exercise of his arbitrary 
power to give any producer any base which he may elect. Affiant is 
familiar with the methods adopted by the Pure Milk Association to assign 
bases to members, and upon such knowledge states the fact to be that 
the Pure Milk Association originally assigned its members as their base 
the average production by them during the three lowest production months 
in the year. 


Panik is 
WHAT INDIVIDUAL PLAINTIFFS WOULD RECHIVE UNDER LICENSS. 
1. For the month of February the average hundredweight of milk 
of 5.5 butterfat content sold by the Individual Plaintiffs to the Plain- 
tiff Association would have brought a price of $1.31 if the parties 


would have complied with the terms of The License. The computation is as 
follows: 


ale ee 


Blended price as announced by Frank C. Baker: $1.57 per cut. 
Price for Class III milk as announced by Frank C. Baker: $ .89 per cwt. 


Total deliveries to Plaintiff Association: 784,350 lbs. 
Delivered base milk (bases assigned by Frank C. Baker): 597,364 lbs. 
Surplus milk received: 187,486 lbs. 
(cwte) 5973.64 x $1.57 = $9,378.61 
(cwt.) 1874.86 x $ .89 = $1,668. 6254 


$11,047.24 Value of all milk received. 


$11,047.24 + 7848.5 (ewt) = $1.40 
$1.40 - $.05 (mileage adjustment) = $1.35 
$1.35 - $.04 (Market Administrator's check-off) = $1.31 


Ce For the month of March the average hundredweight of milk of 
505 butterfat content sold by the Individual Plaintiffs to the Plaintiff 
Association would have brought a price of $1.37 if the parties would have 
complied with the terms of The License. The computation is as follows: 


Blended price as announced by Frank C. Baker: $1.59 per cwt. 
Price for Class III milk as announced by Frank C. Baker: 86 .per cut 
Total deliveries to Plaintiff Association: 853,510" lbs: 
Delivered base milk (bases assigned by Frank C. Baker): 661,035 lbs. 
Surplus milk received Cec yey. Lbs. 
(cwt) 6610.35 x $1.59 = $10, 931.8550 

NOW eeeree(s xi Suce0 oly 911. 550 


$12,643.42 Value of all milk received 


$12,543.42 + 8833.10 (owt) = $1.46 
$1.46 - $.05 (mileage adjustment) =$1.41 
$1.41 - $.04 (Market Administrator's check-off) = $1.37 


3e For the month of April the average hundredweight of milk of 
3-5 butterfat content sold by the Individual Plaintiffs to the Plaintiff 
Association would have brought a price of $1.37 if the parties would have 
complied with the terms of The Licensee The computation is as follows: 


Blended price as announced by Frank C. Baker: $1.60 per cwt 
Price for Class III milk as announced by Frank C. Baker: $ .78 per cut 
Total deliveries to Plaintiff Association; ([2esO55 abs. 
Delivered base milk (bases assigned by Frank C.Baker): 639,711 lbs. 
Surplus milk received: 132,324 lbs. 
(cwe) 6397.11 x $1.60 = $10,235.38 

Rome) jcsse4 x 6.76 = $:1,.034, 13 


$11,267.51 Value of all milk received. 


Bligeo(s5l # 7720635 6wt) = SiG 
81.46 —~ $.05 (mileage adjustment) = $1.41 
$1.41 - $.04 (Market Administrator's check-off) = $1.37 
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4. For the month of May the average hundredweight of milk of 3.5 
butterfat content sold by the Individual Plaintiffs to the Plaintiff Asso- 
Ciation would have brought a price of $1.42 if the parties would have com- 
plied with the terms of the License. The computation is as follows: 


Blended price as announced by Frank C. Baker: $1.68 per cwt. 
Price for Class III milk as announced by Frank C. Baker: $ .81 per owt. 
Total deliveries to Plaintiff Association: $01,000 lbs. 
Delivered base milk (bases assigned by Frank C. Baker): 688,851 lbs. 
Surplus milk received; 112,149 lbs. 


ments 0866.51 x $1.63 = 411,222.27 
Cewty Ilelste's $ ssi =°8 908.10 


°$12,136.68 Value of all milk received. 


$12, 136.68 + 8010.00 (cwt) = $1.51 
el. 5L — $.05 ( mileage adjustment) = $l. 6 
$1.46 - $.04 (Market Administrator's chee or ewe $1.42 


5e For the month of June the average hundredweight of milk of 3. 5 
butterfat content sold by the Individual Plaintiffs to the Plaintiff Asso~ 
Ciation would have brought a price of $1.61 if the parties would have 
complied with the terms of The Ti eatae, The computation is as follows: 


Blended price as announced by Frank C. Baker: $1.54 per cwt. 
Price for Class III milic'as eas by Frank C. Baker: § .89 per cwt. 
Total deliveries to Plaintiff Association: (81,000 lbs. 
Delivered base milk (bases assigned by Frank C. Baker): 666,630 lbs. 
Surplus milk received: 114,370 lbse 
(cwt) 6666.30 x $1.84 = $12,265.99 

0172390 


S12, 
eae ls. 70 x “S789 = aay 1,0 
$13, 


2845.89 Value of all milk received. 


$13, 283.489 + 7810.00 (cwt) = $1.70 
$1.70 - $.05 (mileage adjustment) = $1.65 
$1.65 - &.04 (Market Administrator's check-off) = $1.61 


Gs Therefore, if the Individual Plaintiffs were paid for their 
milk according to and in conformity with the terms of The License they 
would, since the effective date thereof, hve received an average price 
of a1)i2 per hundredweight for their nilk. 


$1.31 February 
$1.37 March 
Siam ther. 
$1.42 May 
$1.61. Sune 
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Fant bid 
WHAT PLAINTIFF ASSOCIATION WOULD HAVE TO PAY FOR ITS MILK UNDER LICENSE. 


The entire output of the COLUMBUS MILK PRODUCERS CO-OPERATIVE ASSO- 
CIATION, the Plaintiff Association, is now and has since the effective 
date of The License, been sold to MEADOWMOOR DAIRIES, INC., which distri- 
buteg milk in the city of Chicagoe According to the reports of MEADOW- 
MOOR DAIRIES, INC., as returned to Market Administrator FRANK C. BAKER, 
all of the milk that MBEADOWMOOR DAIRIES, INC., has received from the 
Plaintiff Association since the effective date of The License has been 
ultimately consumed as whole milk. Therefore, under the terms of The 
License, the Plaintiff Association would be compelled to pay for all milk 
received at Class I prices. For the months of February, March, April and 
May, Class I milk was priced at $1.75 per hundredweight by The License; 
for the month of June, The License price for Class I milk was $2.00 per 
hundredweight; and for the month of July the price of Class I milk Was 
raised to $2.25 per hundredweight. The only deduction that the Associa- 
tion would be permitted to make would be the mileage adjustment of 5¢, 
due to the location of the Individual Plaintiffs at distances of appro- 
ximately 125 miles from the City Hall of the city of Chicago. Thus the 
cost to the Plaintiff Association would have been $1.70 per hundred— 
weight for milk received by it during the months of February, March, 
April and May, $1.95 per hundred weight for milk received by it during 
the month of June, and $2.20 per hundredweight for milk received by 
it during the month of July, 1934. 


The difference between these figures and the price that would 
have been received by the Individual Plaintiffs during this period set 
Porvnean Part IL of Shige Affidavit, is requiredby ‘the terms of The 
License as explained in Part I hereof, to be paid into the Equalization 
Pool maintained by Frank C. Bakere Therefore, for the month of February, 
the Plaintiff Association would have been forced to pay into the Hquali- 
zation Pool the sum of 3&¢ per tundredweight, 33¢ per hundredweignht for 

he months of March and April, 28¢ per hundredweignt for the month of 
May, and 34¢ per hundredweight for the month of June. Thus, by the last 
Of June, the Plaintiff Association, if it nad conformed to The License, 
would be then indebted to the Equalization Pool in the approximate sum 
Geeolse4el. (6. 


Further, affiant sayeth not. 


NORMAN R. DIETZ (SIGNED) 


Subscribed and sworn to before me, 
Lorraine Reiner, a Notary Public, 
this 18th day of July, 1934. 


A NOTARY PUBLIC 
My Commission Expires May 22, 1937. 
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THIS AGREEMENT made and entered into at Chicago, Illinois, this 
rd day of May, A. D. 1933, by and between COLUMBUS MILK PRODUCERS 
COOPERATIVE ASSOCIATION, a Corporation, with its principal office in 
Astico, Wisconsin, hereinafter designated as party of the first part, 
and MEADOWMOOR DAIRIES, INC., a Corporation, with its principal office 
of Chicago, Illinois, hereinafter designated as party of the second 
part; 


— See 


THAT WHEREAS, the party of the first part is now engaged in the 
purchase of milk from farmers which it is desirous of reselling to the 
second party, and 


WHEREAS, the party of the second part is desirous of purchasing 
such milk and cream and other dairy products, 


NOW, THEREFORE, for and in consideration of the sum of One Dollar 
($1.00) each to the other in hand paid, and other good and valuable con- 
Siderations, the receipt whereof is hereby acknowledged, it is agreed be- 
tween said parties as follows; to-wit; - 


HIRST: The party of the first part agrees to sell and deliver to 
the party of the second part so much milk and cream as they will use and 
sell in the daily operation of their wholesale and retail dairy business 
established in the City of Chicago, Stabe of Illinois, known as 1334-1342 
South Peoria Street, but it is expressly understood and agreed that the 
party of the first part is not bound to deliver more milk or cream than 
its factory output. 


SECOND: It is further agreed and understood that the milk and 
cream furnished under this contract shall be of a quality required for 
Chicago bottling purposes and shall comply with the ordinances of the 
City of Chicago, and the rules of the Commissioner of Health of the 
City of Chicago, and with the rules and regulations of the party of 
the second part. All milk shall be drawn from healthy cows free from 
disease. Said cows shall have been tested and shall comply with the re- 
quirements of the Chicago Health Department. 


THIRD: Shipments under this contract shall begin on the 3rd day 
of May, A. D. 1933, or as soon thereafter as the party of the second 
part may designates It is agreed that the party of the second part will 
give three (3) days notice to the party of the first part when they are 
to begin shipping. It is also agreed that the party of the second part 
will give twenty-four (24) hours notice to the party of the first part 
to hold back shipments, in the event the party of the second part gets 
over-stocked or over-supplied with milk, cream or other dairy products. 
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All containers, when shipped in cans shall be furnished by the first 
party without charge or cost to the party of the second part. 


FOURTH: The party of the second part shall pay to the party 
of the first part for each one hundred pounds of fluid milk with a 
base test of 3.5% putterfat content the average publicly quoted current 
prices as paid by the following condensaries; Carnation Company at 
Jefferson, Wisconsin; Armour & Company Condensary at Stoughton, Wis- 
consin, and the Dry Milk Company at Columbus, Wisconsin. Said average 
price shall be arrived at by adding the publicly quoted prices as paid 
by each of the said condensaries above, dividing said sum by three (3). 
To this average price shall be added the sum of Forty (40¢) cents per 
hundredweight, for factory operation and inspection. The price of ‘said 
milk arrived at AS AFORESAID IS to be "F.0.B." tank car or tank truck 
at Astico, Wisconsin. 


The price on cream shall be the current quoted price prevailing 
in Chicago, Illinois, plus the differentials to be arrived at by the 
parties to this contract on the 10th and 25th days of each month. 


FIFTH: Payment for the milk and cream by the party of the second 
part to the party of the first part, shall be on the 10th and 25th days 
of each calendar month, as hereinafter set forth, for milk shipped and 
accepted and properly invoiced. The payment to be made on the 10th day 
of each calendar month shall be for milk and cream shipped during the 
period from the lst to the 15th day inclusive of the preceding month, 
and the payment to be made on the 25th day of each calendar month shall 
be for milk and cream shipped during the period from the 16th day to the 
3lst day inclusive of the preceding month. 


SIXTH: In the event that the milk shipped by the party of the 
first part shall be in excess of or below the 3.5% butterfat content, 
the same shall be paid for in direct ratio to said established 3.5% 
butterfat content, which is hereby made standard. In figuring the ratio 
the factory operation cost of forty (40¢) cents per hundredweight, as 
hereinbefore set forth shall be excluded. The party of the second part 
agrees that the ratio of sweet cream ordered by it from the party of 
the first part shall never be in excess of thirty (30%) percent of the 
volume of milk ordered. This is to be taken on the basis of the fat in 
the respective items. If during any fifteen (15) day period this volume 
of sweet cream fat exceeds the milk fat volume, the difference in pound- 
age of fat is to be adjusted in the ordering of cream in the following 
fifteen (15) day period. 


SEVENTH: The party of the second part shall be relieved from 
its obligation to take any milk hereunder unless all such milk is deliv- 
ered pursuant hereto, and pursuant to the rules, laws, ordinances, and 
regulations which now exist or which may hereafter be enacted or promul~ 
gated by any State or Federal government or any federal bodies. 


BIGHTH: It is agreed by and between the parties hereto that in 
the event of the failure to perform by the party of the first part, that 


ies, 


= abe te . ary 


: . om r oe ee ee a" Smet ai AN reg f “ease ig Pi i ; Ves 
; PM ta oe ne ire err ned 


he 


De. ven oe 
statues 


damages might be difficult to ascertain, the parties hereto expressly 
agree that in the event that the party of the first part fails or 
neglects to perform any of the covenants of this contract by them to 
be kept and performed, or ‘shall fail to ship milk and cream promptly 
as herein provided for, or for any other reason whatsoever, save by 
the act of God, that the party of the second part shall retain all of 
the monies due to the said party of the first part for unpaid milk and 
cream due at the date of such failure to perform. 


NINTH: This contract shall be for a period of One (1) year from 
the date hereof, and the party of the second part is hereby given an 
option to renew said contract for an additional period of One (1) year 
upon the same terms and conditions. This contract shall be binding 
upon the successors and assigns of both of the parties hereto. 


IN WITNESS WHEREOF, the party of the first part has caused these 
presents to be signed by its President and attested by its Secretary, 
ond its corporate seal hereto affixed, and the party of the second part 
has caused these presents to be signed by its President and attested by 
its Secretary, ond its corporate seal hereto affixed, all on the day and 
year first above written. 


COLUMBUS MILK PRODUCERS CO-OP ASS'N. 


Dee 
President 
ATTEST: 
Secretary a 
MEADOWMOOR DAIRI#S, INC. 
Fo Oe 
President 
ATTEST : 
Secretary 
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STATE OF ILLINOIS ) 
ASSi 
COUNTY OF COOK ) 


AFFIDAVIT OF GUY H. ADDISON 


GUY H. ADDISON, being first duly sworn upon his oath deposes and 
says: 


1. Affiant's name is GUY H. ADDISON; he is a resident of the town 
of Astico in the state of Wisconsin. 


e- Affiant is now and for more than one year last past has been 
continuously connected with the plaintiff, COLUMBUS MILK PRODUCERS CO- 
OPERATIVE ASSOCIATION, in the capacity of Manager thereof, and is fam- 
iliar with the books, records and documents of the said plaintinn, and 
of the conduct of the said plaintiff's business. 


5. Affiant is familiar with the average publicly quoted price 
as paid by the following condensaries: Carnation Company at Jefferson, 
Wisconsin; Armour & Company Condensary at Stoughton, Wisconsin, and the 
Dry Milk Company at Columbus, Wisconsin, for the months of February, 
Marcn, April, May and June. Affiant further states that the average 
price quoted by the said condensaries for the five months hereinbefore 
named, averaged less than $1.07 per hundredweight for milk of 3.5% but- 
terfat content. 


4. Affiant says that under the Fourth Paragraph of the contract 
between the COLUMBUS MILK PRODUCERS CO-OPERATIVE ASSOCIATION and MBADOW- 
MOOR DAIRIES, INC., of date of May 3rd, 1933, in this Bill of Complaint 
referred to as "Exhibit F", the plaintiff Association, COLUMBUS MILK 
PRODUCERS CO-OPERATIVE ASSOCIATION, 2 corporation, has therefore been 
compelled to sell and deliver to MEADOWMOOR DAIRIES, INC., milk at an 
average price of less than $1.47 per hundredweight since the effective 
date of The License. 


Further affiant sayeth not. 


GUY H. ADDISON (SIGNED) 


Subscribed and sworn to before me 
this 18th day of July, 1934. 


(SEAL) LORRAINE REINER (SIGNED) 
_— 
A NOTARY PUBLIC 


My Commission Expires May 22, 1937. 
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STATE OF ILLINOIS ) 
) ss. 
COUNTY OF C0 0K.) 


AFFIDAVIT OF GUY_H. ADDISON 


GUY H. ADDISON, being first duly sworn upon his oath deposes and 
says: 


1. Affiant's name is GUY H. ADDISON; he is a resident of the 
town of Astico in the state of Wisconsin. 


2. Affiant is now and for more than one year last past has been 
continuously connected with the plaintiff, COLUMBUS MILK PRODUCERS CO- 
OPERATIVE ASSOCIATION, in the capacity of Manager thereof, and is fan- 
jliar with the books, records and documents of the said plaintiff, and 
of the conduct of the said plaintiff's business; affiant is further 
familiar with the terms, provisions and conditions of The License re- 
ferred to in the Bill of Complaint herein. 


3. Paragraph 4, Section A of Exhibit A to The License requires 
as follows: 


"On or before the 7th day of each delivery period, each 
distributor to whom milk or cream was delivered during the 
preceding delivery period by (1) producers (who are not also 
distributors) and/or (2) distributors (other than those who 
operate only stores or other similar establishments) shall 
report to the Market Administrator with respect to milk or 
cream delivered during such delivery period in the manner 
prescribed by the Market Administrator: 


"(3) The quantities of milk delivered which were sold, 
used or distributed by him as Class I, Class II 
and Class III milk respectively, and 


* * *€ * * " 


Plaintiff Association sells all milk by it handled to MEADOWMOOR DAIRIES, 


aot 


INC., which said corporation in turn sells the said milk to retailers 
thereof. Plaintiff Association is therefore unable to report to the 

Market Administrator the ultimate use of the said milk sold by it for 
the reason that only the retailer thereof and/or MEADOWMOOR DAIRIES, 

INC, have lmowledge of said ultimate use. 


4. The larger distributors in the Chicago Sales Area, regulated 
under The License, to wit, BORDEN FARM PRODUCTS COMPANY OF ILLINOIS, a 
corporation, BOWMAN DAIRY COMPANY, a corporation, SIDNEY WANZER & SONS, 


a corporation, and WIELAND DAIRY COMPANY, a corporation, sell all milk 


handled by them directly to the consumer thereof and are able to report 
the ultimate use thereof. 


5. Said requirement aforesaid is, Oa ots Dae as to this plaintiff, 
onerous, unreasonable and impossible. 


Further affiant sayeth not. 


GUY H. ADDISON (SIGNED) 


Subscribed and sworn to before me 
this 18th day of July, 1924. 


(SEAL) LORRAINE REINER (SIGNED) 
A NOTARY PUBLIC 


My Commission Expires May 22, 1937. 
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STATE OF ILLINOIS ) 


esse 
COUNTY OF COOK ) 


AFFIDAVIT OF GUY H. ADDISON 


GUY H. ADDISON, being first duly sworn upon his oath deposes and 
says? 


le Affiant's name is GUY H. ADDISON: he is a resident of the tom 
of Astico in the state of Wisconsin. 


ee Affiant is now and for more than one year last past has been 
continuously connected with the plaintiff, COLUMBUS MILK PRODUCERS CO~ 
OPERATIVE ASSOCIATION, in the capacity of Manager thereof, and is 
familiar with the books, records and documents of the said plaintiff, 
and of the conduct of the said plaintiff's business; affiant is further 
familiar with the terms, provisions and conditions of The License re~ 
ferred to in the Bill of Complaint herein. 


3e Section 8 of Exibit B to The License provides as follows: 


"Any producer who shall voluntarily cease to market milk for 
ultimate consumption as whole milk in the Chicago Sales Area 
for a period of more than forty-five consecutive days, shall 
forfeit his basee In the event that he resumes production 
thereafter, he shall be treated, for the purpose of these 
rules, as if he were a new producer." 


Since the effective date of The License and for some time last past, 

the Chicago Department of Health has been arbitrarily suspending pro- 
ducers from the Chicago market for periods ranging from two months to 

six months, although all requirements customarily enacted by the said 
Health Department were complied with by said producerse This suspension 
has been accomplished by the Department of Health of the City of Chicago 
under the guise of a certain regulation of the City of Chicago which pro 
hibits re~inspections beyond a radius of 100 miles from the City Hall 

of the City of Chicagoe Thus, numbers of producers who are located 
beyond the said radius have been caused to cease marketing milk for 
ultimate consumption in the Chicago Sales Area for a period of more than 
forty-five consecutive days, because they have been unable to get 

Chicago City Health inspectione Under the construction of the provisions 
of The License hereinabove set forth, such producers are caused to for 
feit their base and are treated thereafter as new producers. 


4. As new producers, it is necessary that they obtain special 
license from the Market Administrator before the Plaintiff Association 
may purchase their products. This is in accordance with the provisions 
of Section G of Exhibit A to The License. 
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Se Certain large dairics, regulated by the said liconse, to wit, 
ZORDEN FARM PRODUCTS COMPANY OF ILLINOIS, a corporation, BOWMAN DATRY 
COMPANY, a corporation, SIDNEY WANZER & SONS, a corporation, and 
WISLAND DAIRY COMPANY, a corporation, however, are not so subjected 
and endangered to a diminution and destruction of their source of supply 
of milk, for the reason that said dairies purchase their supply of milk 
from producers who are members of the Puro Milk Association, and who 
are situated within 100 miles of the City of Chicago, and who, therefore, 
are able to secure Chicago City Health inspection. 


Further affiant sayeth not. 


GUY H. ADDISON SIGNED 


Subscribed and sworn to before me 
this 18th day of July, 1934. 


SEAL LORRAINE REINER SIGNED, 


A NOTARY PUBLIC 


My Commission Expires May 22, 1937. 
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STATH OF ILLINOIS ) 
sey 
COUNTY OF COOK ) 


AFFIDAVIT OF GUY H. ADDISON 


GUY H. ADDISON, being first duly sworn upon his oath deposes and 
says: 


1. Affiant's name is GUY H. ADDISON: he is a resident of the town 
of Astico in the state of Wisconsin. 


e+ Affiant is now and for more than one year last past has been 
continuously connected with the plaintiff, COLUMBUS MILK PRODUCERS cO- 
OPERATIVE ASSOCIATION, in the capacity of Manager thereof, and is famil- 
lar with the books, records and documents of the said Disinviis. an 
with the conduct of the said plaintiff's business; affiant is further 
familiar with the terms, provisions and conditions of The License re- 
ferred to in the Bill of Complaint herein. 


5- None of the Individual Plaintiffs herein who sell milk +6 
Plaintiff Association are members of the Pure Milk Association. 


4. Paragraph 2 of Section D of Exhibit B to The License provides 
as follows: 


"Hach distributor shall, in addition, deduct from the 
payments to be made by him pursuant to section A in 
regard to all milk delivered to him by producers who 
are not members of the Pure Milk Association, herein- 
after called the "Association", an amount equal to 
the deductions authorized by the members of the Asso-~ 
Clation for furnishing benefits to such members, which 
deduction from nonmembers, however, shall in no event 
exceed three cents per hundredweight. Such deduction 
Shall be paid over to the Market Administrator on or 
before the 18th day following the last day of each 
delivery period." 


5. <Affiant further says that all benefits received by members of 


the Pure Milk Association are rendered by the Plaintiff Association to 
the Individual Plaintiffs herein, and the Individual Plaintiffs, .»by said 
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requirements of The License, are required to pay the Market Administrator 
for the said benefits; that the members of the Pure Milk Association are, 
by the terms of The License, exempted therefrom; that certain large dairies, 
to wit, BORDEN FARM PRODUCTS COMPANY OF ILLINOIS, a corporation, BOWMAN 
DAIRY COMPANY, a corporation, SIDNEY WANZER & SONS, a corporation, and 
WIELAND DATRY COMPANY, a corporation, who buy their supply of milk ex- 
clusively from members of the Pure Milk Association are not therefore in- 
directly compelled to bear this additional cost of 3¢ per hundredweight 
upon milk purchased by them. 


Purther affiant sayeth not. 


__GUY _H. ADDISON (SIGNED) 


Subscribed and sworn to before me 
this 18th day of July, 1934. . 


(SEAL) LORRAINE REINER (SIGNED) 
A NOTARY PUBLIC 


My Commission Expires May 22, 1937. 
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U.pf. Department, of Agriculture. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 


COLUMBUS MILK PRODUCERS COOPERATIVE 
ASSOCIATION, et al, v. 
HENRY A. WALLACE, et al 


IN EQUITY NO. 13985 
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DISTRICT COURT OF THE UNITED STATES NORTHERN DISTRICT OF ILLINOIS 
BASTERN DIVISION 


COLUMBUS MILK PRODUCERS COOPERATIVE  ) 
ASSOCIATION, et al, ) 
Plaintiffs, IN EQUITY 
Ve NO. 13985 
HENRY A. WALLACE, et al, : 
Defendants. 


i iter ag indo carpe 


a 


AVTLARILONS BAER E Wee 


ae 


grime BO | 


-, 
Fs» A 


Statement of the case: 
ie CVn rid hose a hee eae nee ia nvm e ee Saree ws seis 
FOOSE Lo. ys eg OR ea 
Pie DV ee din Seuss ee ees eee ails seman Kass 5 RTE hee oe 
TEU tes aa = Peet nn Rees hal Rea a OL Rae een 
Difference between this case and the case of Edgewater 
Dairy Company v. Wallace .<-s.u sree ne perce ee eer ces 
Mend Sales ye SOU OCAGE) Gwe es SP hha bees while gas nea s Sete ase eine 


Argument: 
fe Uiiterstate Commerce (64.3 tee. hala cise 'e viele es seme ae 
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1. Edgewater decision - Government's position 
with respect thereto .0..-- se eee e creer eee rees 
The provisions of the license ....-.-+eeeeseees 
2. The intervener and the plaintiff association 
are actually engaged in interstate commerce 
and so are subject to regulation by Congress. 
3. The entire market for milk in the Chicago 
Sales Area is "in the current of inter- 
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II. Fixing the purchase price of milk which is 
in the current of interstate commerce is a 
proper regulation of interstate commerce .......-.-. 


III. The Chicago Milk License is a reasonable 
and appropriate regulation of the dairy 
industry and does not violate the due pro- 
cess clause of the Fifth Amendment ...........+..-- . 
A. The License, in fixing the price to be 
paid to producers for milk, does not 
violate the due process clause .... sae 
B. The exercise of the proper powers of fine 
Federal Government may not be limited 
by private Contracts cessweseereveveceersecce 
©. The plaintiffs and the intervener are 
not deprived of due process of law 
because the license was issued with- 
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IV. The power given to the Secretary of Agricul- 
ture, by virtue of the Agricultural Adjust- 
ment Act, is a constitutional and valid de- 
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V. The contention that the Act and license are un- 
constitutional because they "permit the tax- 
ing of income and property of citizens of the 
United States for the benefit of" farmers is 
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VI. Reply to plaintiffs' contention that the Pure 
Milk Association was organized under an un- 
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DISTRICT COURT OF THE UNITED STATES NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


COLUMBUS MILK PRODUCERS COOPERATIVE 
ASSOCIATION, et al, 
Plaintiffs, IN EQUITY 
Ve NO. 13985 


—_—— 


) 
) 
) 
) 
) 
HENRY A. WALLACE, et al, 
) 


Defendants. 
BRIEF OF DEFENDANTS 


STATEMENT OF CASE 
Toigs case is now before this court upon a final hearing upon 
the meritse The plaintiffs are seeking a permanent injunction re- 
straining the defendants from enforcing the Chicago Milk Licensee 
The defendants, Secretary Wallace and United States Attorney Green, 
are seeking a permanent injunction restraining the plaintiffs from 
violating the terms and conditions of the Chicago Milk License. 


All the parties to this cause have entered into and signed a 
written stipulation: 


'that said cause shall be heard and decided upon the 
issued raised by the pleadings heretofore filed herein; 
and that in order to expedite the trial of said issues, 
the facts and evidence uponvhich the court shall make 
its decisions hall be such only as are contained in 
this stipulation and facts of which the court may take 
judicial notice; provided, however, that each of the 
parties expressly reserves the right to contend that 
any facts or evidence recited in this stipulation are 
not material or relevant to the issues herein; and ex- 
pressly reserves the complete and full right to appel- 
late review, as provided by law, of any decree-which 
may be entered in this court upon this stipulation." 


The Plaintiffs 


The original plaintiffs are the Columbus Milk Producers Co- 
operative Association (a corporation organized under the laws of the 
State of Wisconsin) and one hundred twenty individuals who are mem- 
bers of the plaintiff Agsociatione The Intervener is Meadownoor 
Dairies, Ince, which has intervened in this cause as a yarty plain— 
tiff. It is a corporation organized under the laws of the State of 
Illinois and has its place of business in the City of Chicago in said 
State. 
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The Defendants 


Tue defendants are Henry A. Wallace, Secretary of Agriculture, 
Homer J. Cummings, Attorney General of the United States of America, 
Dwight H. Green, United States Attorney for the Northern District of 
Illinois, Hastern Division, and Frank C. Baker, Market Administrator 
for the Chicago Sales Area under the Chicago License for Milk. 


The Pleadings 


We believe it unnecessary to analyse or summarize in detail 
the various pleadingse In view of the stipulation, it will be help- 
ful to the court, however, to point out that the pleadings upon which 
the issues in this case are to be tried are the following: (1) plain- 
tiffs! first amended bill of complaint filed by the original plaintiffs; 
(2) the supplemental bill of complaint also filed by the original plain- 
iad res (3) the bill of intervention filed by the Intervener (Meadowmoor 
Dairies, Inc.); (4) the answer of the defendants tothe first amended 
bill of complaint; (5) the angwer of the defendants to the supplemental 
bill of complaint; (6) the answer of the defendants to the bill of inter- 
vention: (7) the counterclaims (the equivalent of a cross-bill under the 
equity rules) of the defendants Wallace and Green contained in the an- 


gwer to the supplementgl bill of com laint and in the answer to tne 
bill of intervention; (in these coun erclaims the defendants Wallace and 


Green pray for permanent injunctions restraining the plaintiff Associa- 
tion and the Intervener from violating the Chicago Milk License); and 
(8) the separate answers of the original plaintiffs and the Intervener 
to these counterclaims . 


The Evidence 


By this written stipulation, the parties have entered into a 
complete stipulation on the evidence to be submitted to this court 
for the determination of the issues raised by the pleadings. The 
stipulation is lengthy and unavobdably detailed. Before outlining 
the evidence in the stipulation, we believe it will be most helpful 
to the court, and the court will more readily perceive the relevancy 
of the evidence contained in the stipulation, if we first indicate 
very briefly, in a summary and broad fashion, what are the issues in 
the casee The basic issues in this case presented to this court, broad-— 
ly stated, are (1) whether the Chicago Milk License is legally valid 
and (2) whether it is applicable to the plaintiff Association and the 
Intervenere The individual plaintiffs are not licensees under the 
Chicago Milk Licensee We will at this point briefly state the facts 
stipulated pertaining to (1) the relationships of the individual plain- 
tiffs to the plaintiff Association; (2) the contractual relationship 
of the plaintiff Association to the Intervener; (3) the facts pertaining 
to the transportation of all the milk produced by the individual plain- 
tiffs from Wisconsin to the Chicago Sales Area and its consumption there; 
(4) the Chicago Milk License and the amendments thereto. 


The individual plaintiffs are farmers residing in Wisconsin; they 


are each members of and stockholders in the plaintiff Association; they 
produce milk on their farms, transport it to the plant of the plaintiff 
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Association located in the town of Amtico, Wisconsin, and there gell it 
to the plaintiff Association. The legal relationships existing between 
the individual plaintiffs and the plaintiff Association are governed 

by certain contracts which were entered into prior to the passage of 

the Agricultural Adjustment Act and which are now in effect. In ac- 
cordance with the terms of these contracts, each of the individual 
plaintiffs receives from the plaintiff Association the average price re- 
ceived by the association for milk of a similar quality sold by it dur- 
ing the same period, less deductions for the operating expenses of the 
plaintiff Agsociation. é 


Prior to the enactment of the Agricultural Adjustment Act, the 
plaintiff Association entered into a contract with the Intervener, by 
the terms of which the plaintiff Association obligated itself to sell, 
to the Intervener all the milk which it received from the individual 
plaintiffse This contract will not expire until May 2, 1955s By ive 


terms the plaintiff Agsociation is to receive from the Intervener a 
price equal to the average current price paid for milk by three Wis- 


Consin condenseries, plus fort cents (40¢) per hundredweight. 


The Intervener transports the milk purchased by it from the 
plaintiff Association from Astico, Wisconsin, to the plant of the Inter- 
vener in Chicago, where all of said milk is sold by the Intervener and 
Consumed in fluid form as Class I milk as defined in the Licenses 


Both the plaintiff Association and the Intervener are distributors, 
as defined in the License, and are required by the License to pay for 
milk purchased by them in accordance with its terms. Neither the plain- 
tiff Association nor the Intervener has complied with provisions of the 
License with respect to the purchase of milk by them. The price which 
the individual plaintiffs received from the plaintiff Association since 
the effective date of the License has, each month, been less than the 


price which they would have received had the plaintiff Association paid the 


The amenilment to the Chicago Milk License effective August cc, 
1934, provides that "No distributor shall sell milk to or purchase milk 
from another distributor for Class I purposes at less than the Class 1 
price. * * * If the selling distributor pasteurizes, bottles, or other- 
wise processes or transports such milk which results ina service to the 
buying distributor, a reasonable charge and/or payment, as the case may 
be, shall be made therefor. Any contract or agreement entered into be- 
tween one distributor and another distributor prior to the effective 
date of this License, covering the purchase and/or delivery of such milk, 
shall be deemed to be superseded by the terms and provisions of this 
License insofar as such contract or agreement is inconsistent with any 
provisions hereof." The effect of this amendment to the License was to 
supersede the contract between the plaintiff Agsociation and the Inter-— 
vener and to require the Intervener to pay for milk purchased by it from 
the plaintiff Agsociation at the Class I price as specified in the License. 
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Differences Between This Case and The Case of Edgewater 
Dairy Company ve Wallace 


The Chicago Milk License before the court in this case is the 
same License which was considered by this Court in the Edgewater case 
except that it has been amended in the following particulars: 


By an amendment effective July 1, 1934, the Class I price for 
milk was increased from $2.00 per hundredweight to $2.25 per hundredweight. 


By an amendment effective July 18, 1934, paragraph 3 of Part Il of 
the License, which forbade the purchase of milk from a producer unless 
the producer authorized the purchasing distributor to make payments in 
accordance with the marketing plan provided in the License, was deletede 


By an amendment effective August 22, 1934, the provisions of which 
are discussed above. 


In the Edgewater case, all of the milk sold by the plaintiffs was 
roduced, processed and sold for consumption in Illinoise In the case at 


bar all of the milk produced by the individual plaintiffs and all of ze 
milk sold by the plaintiff Agsociation is transported from the State of 
Wisconsin into the State of Illinois and is there sold by the Intervenere 
More than seventy-six (76) percent of all the milk sold by the Inter- 
vener in the City of Chicago is purchased by it from other distributors 
located in the States of Wisconsin and Indiana and is transported by it. 
from those States into the State of Illinois where it is sold for consump- 
tion in fluid form. 


There has been a complete stipulation of the facts in this case, 
and hence the only issues involved are questions of law. 


Interstate Commerce 
le We shall show that upon the stipulated facts both the plain- 
tiff Association and the Intervener are actually each engaged in inter- 


gtate commerce. 


2. Moreover, the entire Chicago Sales Area with respect to milk 
is in the current of interstate commerce. 


Constitutional Questions 
3. Both the Act and the Chicago Milk License issued pursuant 
thereto are proper and valid exercises of the federal power to regulate 


interstate commerce. 


4. Neither the Act nor the Chicago Milk License violates the 
due process clause of the Fifth Amendment, 


BY, 


aN oat hg 
| a et beaks sean 
¢ avian z gue? nih a fw a eyRe eneis sim : Aut 
: & . pore rm wh aie on te x \e oo ner: oO by } vee se Ae otal oe, 


die tate ee ts 4 raver’. A j hag i, : H mak H hes. Ame! ‘ 
a be as na ov 5 SS peas ~« ‘- a2 : 


to— va rh 


PPOs eke gee 


* Van 
‘ a & Si » 
Pee Ae , Lt > 
a SS sal 


iesehh PY ei nee mh Pan 4 Hau. # ou Led fie as we 


, 


PSD: OR Me whe Sh tee. BEA ba 


4 ay wet hath «city F sie 


a 


5e Section & (3) of the Act constitutds a proper delegation of 
legislative authority. 


6. The objection that the Act "taxes" one group for the benefit 
of another, is without merit. 


7e The contention that the Illinois statute, under which the Chi- 
cago Milk Association was organized, is unconstitutional is utterly imma- 
terial in this case and is without merit. 


A multitude of constitutional objections were stated by the plain- 
tiffs in their pleadings which have not been discussed in their brief; 
we assume that these have been abandoned, and hence they will not be dis- 
cussed in our brief. 


das 
INTERSTATE COMMERCE 
Preliminary Statement 


1. We shall first state our position with respect to the decision 


and hence can not be interstate commerce. 


2. We shall then establish that the Intervener and the plaintiff 
Association are each actually engaged in interstate commerce and are 
therefore subject to Federal regulation. 


3. Finally, we shall show that all of the transactions in the 
marketing of milk in the Chicago Sales Area are transactions in inter- 
state commerce which are subject to Federal regulation, (a) because 
interstate transactions are so intermingled with intrastate transac- 
tions that the effective regulation of the former requires regulation 
of the latter, and (b) because unstabilized conditions in local milk 
markets directly affect and burden interstate commerce in milk and 
its products. 


iF i 


with respect thereto. 


Because this court has held that the Chicago Milk License regu- 
lates the production of milk, that production is not interstate commerce 
and that therefore the Federal government had no power under the Commerce 
Clause to issue the Chicago Milk License, we shall address ourselves 
first to that proposition. If the decision of this court in the Edgewater 
case is correct, it would seem logically to follow that the Chicago Milk 
License is equally invalid as applied to the plaintiff Association and to 
the Intervener in the case at bare In the Edgewater case, counsel for 
the plaintiffs did not urge that the License was invalid as a regulation 
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of production and the defendants had nd opportunity to assert their 
position upon this proposition. We here wish to point out why we con~ 
Sider that the decision of this Court in the Edgewater case was in errore 


| In reaching its conclusion that the Chicago License for milk is a 
regulation of production of milk rather than of commerce among the 
several states, this Court in its memorandum opinion stated that the 
License had three principal purposes: (1) "To fix the minimum price at 
which producers of milk may sell their product," (2) "to limit the produc~ 
tion of milk by producers thereof by means of assigning to them socalled 
bases," and (3) "to charge the cost of administration under the License 
to tne producers," 


Because there is nothing contained in the memorandum opinion 
of this Court in the Edgewater case to indicate upon which of these 
three principles this Court based its conclusion that the Chicago 
Milk License was designed to control production, we shall discuss all 
three of the principles mentioned in the memorandum opinione 


1, We believe that an accurate analysis of the License will 
Sndicate that instead of three principal purposes, the License has 
as a matter of fact but one single purpose: to increase the income 
of dairy farmers by fixing the price which distributors are to pay 
them for milk, and that all of the provisions of the License are di~ 
rected toward that end. That the fixing of the price which dealers 
are required to pay farmers for products wht ch movs tn otha curreat of 
snterstate commerce is a proper exercise of the commerce power iS ap- 
parent from the decision of the Supreme Court in Lemke ve Farmers Grain 
Co., 258 U.S. 50 (1922), which was discussed in the brief filed on be~ 
half of the defendants in the Edgewater case and which will subsequently 
be more fully analyzed in this brief. It is obvious that the Supreme 
Court must have been aware in deciding the Lemke case, that fixing prices 
to the farmer would and does have some effect upon production; yet this 
fact was not deemed of sufficient importance by the Supreme Court to 
deserve comment. 


There are many other instances in which Federal regulations of 
interstate commerce have obviously affected production and in which the 
regulations have nevertheless been sustained. In U. S. ve. Johnston, 

232 Fed. 970 (D.C.N.D. N.Y. 1916), a statute which prohibited the trans- 
portation of prize fight films in interstate commerce was sustained. 

The effect of the enforcement of this statute upon the production of 
such films is obvious. Similarly, statutes prohibiting the interstate 
transportation of lottery tickets and intoxicating liquors have been 
sustained in spite of their readily apparent effect upon production. 

The Lottery Case, 188 U.S. 321 (1903): Adams Express Coe ve Kentucky, 
238 U. Se 190 (1915). The case of Stafford ve Wallace, 258 Ue Te. Se) 
(1922), deserves attention in this respect. That case upheld the Packers 
and Stockyards Act which regulated the business of commission merchants 
in the Chicago stockyards. Regarding the purpose of the statute in- 
volved and the end sought to be achieved, the court said, at page 514: 
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_ Whe chief evil’ to be feared is the monopoly of 
the packers, enabling them unduly and arbitrarily 

to lower prices to the shipper who sells, and unduly 
and arbitrarily to increase the price to the consumer 
who buys." 


Thus, it is clear that an attempt was being made to prevent undue influence 
wpon the price and volume of trade in the packing industrye Certainly the 
operation of this statute must have affected production. If it prevented 
unduly and arbitrarily high prices to the consumer, it may well be assum- 
ed that the consumer purchased more meat than he would have had the price 
been very high. If it prevented the unduly and arbitrarily low prices 

to the shipper, it may well be assumed that the slaughter of cattle was 
maintained at a higher rate than it would have been had’ the price been 
lowere 


These decisions clearly indicate that the mere fact that a regula- 
tion of interstate commerce to some degree affects production, will not, 
solely because of that fact, impair an otherwise valid regulation. We 
therefore respectfully submit that the price fixing provisions of the 
Chicago Milk License are not invalid because they may remotely affect 
milk production. 


2. The second principle emphasized in the memorandum opinion 
in the Bdgewater case is the base surplus plan provided in the License. 
It is apparent from the analysis of the License which immediately fol- 
lows this discussion, that the base surplus plan is not designed to and 
does not limit the production of milk nor does it prohibit producers 
from selling as much milk as they please. It is simply a method by which 
farmers are encouraged to produce uniform quantities of milk throughout 
the seasons In effect, the base surplus plan gives farmers who maintain 
their production at a uniform level a premium in the price paid to them - 
for their milk. The desirability of encouraging uniform milk production 
throughout the year arises from the fact that there are seasonal varia- 
tions in production. These seasonal variations make difficult the main=- 
tenance of a fixed price to the producer throughout the year, since the 
greatly diminished production of milk in the fall and winter months and 
the surplus milk production during the spring months which floods the 
marketwith milk would threaten the price structure fixed in the Liconsce 
The base surplus plan is thus merely an incident to the price fixing 
provisions of the License (which, as we have shown, are a proper Cxel 
cise of the commerce clause), and an aid in the effective maintenance 
ond enforcement of the fixed producer price. 


3. The third principle of the License adverte 1 to by this court 
in its memorandum opinion in the Edgewater case is that the cost of ad~ 
ministration of the License is charged to the producers. The memorandum 
opinion does not elaborate or explain how this provision for defraying 
administrative expenses affects production at alls The License provides 
that in meking payments to producers distributors Shall make certain de~ 
ductions from the price, which producers are entitled to receive under 
the provisions of the License, and shall pay the money so deducted to 
the Market Administrator. As appears from the License, these deductions 
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are solely for the purpose of defraying all expenses which may be in~ 
curred in the administration of the License and in the rendition of 
specified services to producers. fhe charge, therefore, is not a revenue 
measure (es this term is accurately used with respect to an exercise of 
the taxing power) but an appropriate incident of what has been shown in 
the prior sections of this brief to be a permissible regulation of intcre 
state commercee It is apparent that the marketing plan provided for in 
the License for the regulation of intcrstate commerce in milk cannot be 
executed without expense... The Supreme Court has in a number of cases 
sustained assessments similar to that involved in the case at bar to be 
used in the payment of the expenses of ndministcring o measure regulate 
ing interstate commerce and has carcfully distinguished such assessments 
from revenue measurcse 


Hoad Money Cases, 112 U. S. 580 (1884). 
Pure Oil Co. ve State of Minnesota, 248 U.S. 158 (1918). 


Patapsco Guano Co. v. North Carolina Board of 
Agriculutre, 171 U. S. 345 (1898). 


see also: 


Mountain Timber Cos v. State of Washington, DAG Varian Alot Gaoii 
Noble State Bank ve Haskell 
Rhinehart v. State, 121 Tenn. 420, 117 S. We 508 (1908). 


The following analysis of the Chicago Milk License will further 
demonstrate that the sole purpose of the License is to°L1x the price 
to be paid to producers for milk sold by them and that all other provis~ 
ions sre designed to assist in the accomplishment of that purpose. 


THE PROVISIONS OF THE LICENSE 


The License is a long and complicated document. However, even a 
cursory exomination of its provisions indicates that it is chicrly 
concerned with fixing the price which distributors shall pay to producers 
for the milk which they purchasee If the problem of marketing milk were 
a Simple one, the entire License could probably have been expressed in a 
few paragraphs. Its length and the complexity of its provisions grow out 
of problems which were present in the dairy industry before the passage 
of the Acte As appears from the facts before the Court, two principal 
marketing problems in the dairy industry complicated the execution of the 
simple purpose of the License in fixing prices. These two problems are 
as followss 


1. All of the milk which distributors purchase from 
producers is not sold by them in the form of whole milk. Most 
distributors separate a portion of their milk and sell it as 
creame Another portion is manufactured into butter, cheese, or 
other dairy products, and sold as suche (Milk manufactured into 
butter or other products is commonly referred to as "surplus" 
milk.) Milk sold for each of these three purposes Is of exactly 
the same quality ond is produced under precisely the same con 


I A ee 


ditions, However, a given quadtity of milk realizes a higher 
price on the retail market when sold in ‘the form of milk than 
woaen sold in the form of cream. Likewise the same quantity of 
milk sold in the form of cream realizes a higher price on the 
retail market than when manufactured into butter or cheese and 
sold as such. Thus one hundred pounds of milk of the same 
quality may net a distributor three different prices, depending 
upon the form in vhich it is sold. The highest price is 
realized for whole milk, a lower price for cream, -and a still 
lower price for butter and other manufsctured products. 


By reason of the foregoing economic fact, a price regulation 
which established a flat producer price for milk, irrespective of the 
form in wich it is sold by distributors, would place an unfair burden 
upon Gistributors. Few distributors know in advance the proportions of 
thoir total milk purchases which thoy will sell in the form of milk, cream, 
and butter, respectively. In addition, no two distributors sell the same 
portion of their total purchases in the form of milk, creom, and butter, 
Thus 2 slat producer price which might be fnir end reasonable for one 
distributor would place entirely too high . milk cost upon enother distri- 
butor wao sold a larger part of his milk in the form of cream or buttere 


For this reason, and in order to avoid discrimination among dis- 
tributors, the first principle recognized by the License is that the price 
which each distributor shall pay for his milk should be dotermined by the 
form in which he ultimately disposes of it. Thus the License provides that 
three prices be paid by distributors: 


For whole milk: $2.25 per hundred-weight. 

For milk sold in the form of cream: a price deter 
mined by adding a specified differential to the price 
= butter on the Chicago Wholesale Market. 

For milk sold in the form of butter and other 
manufactured products; a price likewise based on a 
differential over the Chicago Butter Market, buy less 
than the cream price. 


2, The classified price plan, if uncoupled with a provision 
for equalizing poymenté te producers, WouLd obyvtously. discriminate 
anong producers. Under the classificd price plan, two producers 
who supply the sane quality and quantity of milk to two different 
distributors might reccive different prices for their milk beceuse 
of the fact that their respective distributors make difforent uses 
of the milk which they purchase. Thus, if one producer supplies 
milk to 2 distributor who sclls the pulk of his milk in the form 
of butter, such producer would roceive only the low butter price 
for his ontire production. Anotnor producer, on the other hand, 
producing milk of the same quality but supplying it to a distri- 
butor Who sells tho bulk of his milk in the form of whole nilk, 
would roccive tho high whole milk price for his ontire production. 
If this situation were permitted to continuc, producers would 
compete with each other to find the most lucrative outlet for their 
milks in the course of such competition price wars end price~ 
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cutting would invariably develop; so that it would become impossible 
to maintain a fixed produter price. 


To avoid this result the License provides for a so-called "equale 
ization pool", the entire purpose of which is to divide the high-value milk 
market in an equitable manner among all producers, and to require all pro= 
ducers to bear their fair share of "surplus" milk, or low-use~value milk on 
the market. The equalization pool does not disturb the first principle of 
the Liccnse above statcd——that each distributor shall pey for milk on the 
basis of the use which he makes of it. It simply provides that the total 
dollar value of milk purchased by all distributors on the market shall be 
equitably apportioned among all producers on the market. 


The License accomplishes the foregoing result in the following 
fashion: Distributors are not required to pay producers for milk purchased 
until the month following the month in which their purchases are madee On 
the 5th day of each month all distributors are obligated to file reports 
with the Market Administrator, appointed by the Secretary. Such reports 
state the disposition which each distributor has made of milk purchased by 
him during the preceding month. Thus, each distributor is required to re= 
port the quantities of milk sold by him during the preceding month in the 
form of whole milk (Class 1), cream (Class 2), or manufactured products 
(Class 3). The dollar value of the milk s6ld by each distributor is then 
computed in accordance with the prices specified in the License. This 
dollar value so computed represents the obligation of each distributor on 
account of his milk purchases. The obligation of each distributor to pay 
for milk becomes definite and fixed on the basis of this computation. 


Having determined the amount of money which cach distributor is 
obligated to pay for his purchases, the remaining problem is to determine 
how such payments shall be apportioned among producers in accordance with 
the principles of the “equalization pool" stated above. This is accomplished 
in the following manner: The aggregate dollar value of all milk purchased 
‘by all the distributors on the market is computed by totalling the obli-+ 
gations of individual distributors determined as above. Such total dollar 
value represents the amount of money which is to be divided among all 
producers in payment for their milk. 


In determining how the total dollar value of milk purchased by 
distributors shall be apportioned emong producers, a further marketing 
problem exists in the dairy industry which requires special consideration. 
There are marked scasonal variations in milk production, with a high 
production period during the Spring months when pasturage is abundant, 
followed by a correspondingly low production period during the Fall months. 
It therefore becomes desirable to encourage production at a uniform Level 
throughout tho year in order to avoid a breakdown in the price structure 
during the high production months when production, if unregulated, would 
be in cxcess of market necds. For this reason the License embodies the 
so-cellod "bass«surplus" plan to provide an incentive to producers to keep 
their production at a uniform level throughout the year and to compensate 
them for making the necessary adjustment. Each producer in the market is 
assigned a so-called "base", which is simply a figure representing a fixed 
quantity of milk produccd by him during the normally low production months. 
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Wo producer is prohibited from producing and selling milk in excess of his 


tase. Such bases are merely used in detcrmining what share of the total 
dollar velue of all milk sold shall be paid to each producer. In addition, 
individual producers frequently do not produce an smount of milk equal to 
their respective bases» In such ease the amount produced and sold is 


designated as such producerst "delivered base", 


To determine how the total dollar value of all milk purchased by 
distributors is to be apportioned among producers, the Market Administrator 
makes the following computations; The total dollar value of all Class l 
and Clxss 2 milk sold in the market is divided by the total of the de- 
livered beses of all producers in the market. This computation results 
in a "blended" price for base milk. Each distributor pays each producer 
this blended price for an amount of milk cqual to the base of such pro- 
ducer. He pays the Class 3, or "surplus" price, for all milk delivered 
by such producer in excess of his base. 


As © rosult of the foregoing method of payment, certain distributors 
in the market who sell more than the average amount of milk as cream or butter 
will be required to pay their producers more for milk than its use value to 
thom. Conversely, other distributors who sell more than the average amount 
of mill as whole milk, will be required to pay their producers less than 
the use value of such milk to them. Distributors in the second category 
are required to pay to the Market Administrator the difference between the 
amount they have paid to their producers and the value of their milk com- 
puted on the basis of the use made by them of such milk. These moneys tne 
Market Administrator distributes among distributors of the first category 
who have paid more for their milk than its use value to them. 


The foregoing analysis establishes that the provisions of the License 
above discussed are directed to the accomplishment of but a single results 
to fix the price which producers shall receive for their milk. The manner 
in which such price is fixed is determined wholly by conditions and practices 
whico prevail in the dairy industry. The only one of the provisions of the 
License above discussed which is not immediately and directly a price-~ 
fixing provision is that providing for the base surplus plan, and the base 
surplus plan, as indicated, is a necessary incident to effective price fix 
ing since it furnishes an incentive for uniform milk production in the 
absence of which scasonal surpluses would tend to break down the price 
structure fixed by the License. Similarly all of the remaining provisions of 
theLicense are directed toward the same end=-the establishment and maintenance 
of a fixed producer price. 


ARE ACTUALLY ENGAGED IN INTERSTATE COMMERCE 
AND SO ARE SUBJECT TO REGULATION BY CONGRESS. 


eevee y 


» . 


The Agricultural Adjustment Act and the Chicago Milk License are 
exercises of the Federal power to regulate commerce among the several 
states. Section 8 (3) of the Act authorizes the Secretary of 
Agriculture, 
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"to issue licenses permitting processors, associations 
of producers, and others to engage in the handling, in 
the current of interstate or foreign commerce, of any 

agriculfural commodity or product thereof, or any com- 
peting commodity or product thereof. * * * '! 


By Section 11 of the Act, milk and its products are defined as basic 
agricultural commodities. Pursuant to the authority of the Agricul- 
tural Adjustment Act, the Chicago Milk License was issued. 


The activities of the plaintiff Association and of the Inter- 
vener wnich render them subject to Federal regulation in the conduct 
of their respective businesses are clearly stated in the stipulation 
of evidence. 


Dhe Intervener. From the stipulation it appears that all of the 
milk purchased by the Intervener from the plaintiff Association is 
transported by the Intervener from the State of Wisconsin into the 

State of Illinois where it is sold for consumption in fluid form. (Sit. 
pars. 24 and efs) The citation of authority to demonstrate that the 
Intervener, in purchasing milk in Wisconsin and transporting it into 
Illinois for sale and consumption there, is engaged in interstate com— 
merce, is unnecessarye 


More than 17% of all milk handled by the Intervener is purchased 
from the plaintiff Association and more than 76% of all milk handled by 
the Intervener is purchased outside the State of Illinois and is trans- 
ported into the State of Illinois where it is sold for consumption in 
fluid form. Less than one-fourth of the Intervener's supply of milk 
is purchased in the State of Illinois. The milk purchased by the Inter- 
vener outside of Illinois is poured into the same vats and storage 
tanks in its plant in Chicago imto which milk produced in Illinois igs 
poured and thereby both types of milk are inseparably intermingled. 
(Stdps , pare 24.) The authorities applicable to this factual situation 
which clearly establish that the business of the Intervener is sub-— 
ject to Federal regulation were fully presented to this Court in the 
vase of Edgewater Dairy Co. ve Wallace, Equity No. 13870, and will not 


be here repeated. 


The plaintiff Association. From the stipulation it also appears 
that all of the milk purchased by the plaintiff Association from pro- 
ducers in Wisconsin is sold to the Intervener and is transported from 
the State of Wisconsin into the State of Illinois, where it is resold 
and consumed. (Stip., par. 24.) That the regulation of such trans- 
actions rests solely with Congress and is beyond the field of state 
control is apparent from the case of Lemke ve. Farmers Grain Co. 258 
U.S. 50, (1922), in which the Supreme Gourt considered the constitu- 
tionality of a statute of the State of North Dakota which regulated 
the business of purchasing from farmers within that state, grain which 
was largely shipped in interstate commerce outside of the state after 
its purchase. The statute in question was held invalid upon the ground 
that the power to fix prices to growers of commodities moving in the 
current of interstate commerce was specifically delegated to the Fed 
eral Government under the commerce clause of the Constitution. 
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The analogy between the conduct held in the Lemke case to be 
beyond the scope of state authority and to be amply within Congress~ 
ional power and the activities of: the plaintiff Association in the 
instant case is exact. There, as here, the regulation was imposed at 
the time when title passed from the producer. There a large proportion 
of the grain was shipped in interstate commerce; here all of the milk is 
snipped in interstate commerce. The Lemke case is tantamount to a square 


holding that the activities of the plaintiff Association are beyond the 
sphere of state supervision and are subject to Congressional regulation. 


ats 
THE ENTIRE MARKET FOR MILK IN THE CHICAGO SALES AREA 


IS "IN THE CURRENT OF INTERSTATE COMMERCE" 
9 A . 


The interstate character of the businesses of the plaintiff Asso- 
Ciation and of the Intervener plainly subjects them to Federal regulation. 
In addition, it is clear that the entire Chicago milk market ig in the 
current of interstate commerce,so that the plaintiff Association and the 
Intervener, as well as all other distributors of milk in the Chicago Sales 
Area, would be subject to Federal regulation regardless of the interstate 
Character of the business of the individual distributors. 


In the Edgewater case, it was established upon the record that at 
least forty percent of all of the milk sold as whole milk in the Chicago 
Sales Area is produced outside of the State of Illinois and transported 
in interstate commerce into the Chicago Sales Area; that seventy-two per 
cent of all the cream sold in the Chicago Sales Area is likewise produced 
outside of the State of Illinois and transported into the Chicago Sales 
Area; that milk, cream and butter produced in Illinois are indi stinguish- 
able from and compete freely with milk, cream and butter produced in other 
states and sold in the Chicago Sales Area; that distributors of milk in 
the Chicago Sales Area pour milk produced within and without the State of 
Illinois into the same vats and storage tanks go that the two kinds of 
milk are physically intermingled and rendered indistinguishable one from 
the other, and that it is impossible to fix the price to be paid to pro-— 
ducers of milk residing outside the State of Illinois without fixing the 
price of milk to be paid to Illinois producers. 


These facts are also uncontroverted upon the record in the case 
at Dare (Stine; De eu), 


It was contended in behalf of the defendants in the Edgewater 
Case thet these facts establish that all of the milk sold in the Chi~ 
cago Sales Area is in the current of interstate commerce and that there— 
fore tne business of distributing milk in that area is properly sub 
ject to Federal regulation within the doctrines announced by the Supreme 
Court in the Minnesota Rate Cases, 230 U. S. 352 (1913): Houston 
Hast and West Texas Railway Cos ve U. S., 234 7. S. 342 (191); pee 
hois Central Railway Co. ve Public Utilities Commission, 245 U. Ss. 


93 (1918): Wisconsin Railroad Commission ve C. Be & 9, Railroad, 257 
a1 6~ 


U. S. 563 (1922); New York v. United States, 257 U, &, 591 (1922); 
Illinois Central Railroad Company v. Behrens, 233 U. $. 473 (1914), 


and Texas and Pacific Railroad Co..v. Rigsby, 241 U. S. 33 (1916). 


The defendants in this case again respectfully urge upon the 
court that all of the transactions in the marketing of milk in the 
Chicago Sales Area are in the current of interstate commerce, and that 
therefore all distributors of milk in that area are subject to regula- 
tion under the commerce clause regardless of the intrastate character 
of the business of any particular distributor. Because the court is 
familiar with the facts upon which this contention is based and with 
the applicable decisions, we refrain from reiterating in full the argu~ 
ment presented to this court in the Edgewater case. 


B. 


Apart from the considerations advanced under "A", Supra: 
The direct effect of transactions in the marketing of milk in the 
Chicago Sales Area upon interstate commerce in milk and its products 
subjects such transactions to Federal regulation. 


The facts which demonstrate that the marketing of milk in the 
Chicago Sales Area is also subject to federal regulation because it 
directly affects interstate commerce in milk and its products, are 
before this Court in the stipulation of evidence, From the stipula- 
tion it appears that the market for milk is national in extent. 
Fifty-eight per cent of all the milk produced in the United States 
is processed into butter, cheese and other dairy products which may be 
easily stored and are readily transportable. Commerce in them is 
nationwide. So-called "manufacturing milk" which is used exclusively 
for processing into butter and other dairy products is produced for the 
most part in highly concentrated areas in the Middle West and in New 
York and California. In 19%2 the State of Wisconsin produced 10 per 
cent of all of the creamery butter, 51.5 per cent of all of the cheese, 
and 40.1 per cent of all of the evaporated milk produced inthe United 
States. (Stip., ppe20 and 21.) Butter and other products manufactured 
from milk are transported from the states of their production into every 
state in the Union. (Stipe, pp. 19 to 29). In addition, so-called 
market milk which is supplied to the urban centers of the country by 
producers located near the market is, in areas of surplus production, 
very largely in excess of local needs. The portion of such market milk 
not locally consumed in fluid form is manufactured into dairy products 
and becomes a part of the vast interstate flow of butter and other pro- 
ducts processed from milk. 


The city of Chicago is one of the primary butter markets of the 
natione During the year 1933, 261,001,289 pounds of butter were received 
and handled through the Chicago market. This butter originated in 28 
states. During the same year 36,888,974 pounds of cheese were received 
in the Chicago market from 31 states. (Stipe, pp. 25 and 26). 


Interstate movement of cream and manufactured Gairy products, 
to the manufacture of which the bulk of all of the milk produced 
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in thé United States is devoted, and the prices of such cream and manu- 
factured products are vitally and direétly affected by prevailing price 
conditions in local urban milk markets throughout the country. 


Market milk ordinarily commands a higher price than manufacturing 
milk, and the cost of producing market milk is greater than the cost 
of producing manufacturing milk. The differential between the price 
paid to producers of market milk and the price paid to producers of 
manufacturing mil tends to equal the difference between (a) the cost 
of producing milk in accordance with applicable municipal health 
regulations, plus the cost of transporting fluid milk and (b) the cost 
of transporting manufactured dairy products, plus the cost of producing 
manufacturing milk, If price conditions warrant, because the differ- 
ential in the price paid for the two types of milk is less than the 
differences in cost of transportation and production, producers will 
abandon the production of market milk to produce manufacturing milk, 
and, conversely, if the price differentials are greater than the dif- 
ferences in cost of transportation and production, producers will under- 
take the production of market milk. Price fluctuations arising from 
price-cutting and unfair trade practices in local fluid milk markets 
result in the payment to producers of market milk of prices less than 
the normal differentials in transportation and production costs. 


The increased production of manufacturing milk and of manufactured 
dairy products in the local market resulting from these variations from 
normal differentials in the prices paid for manufacturing milk and for 
market milk directly affects the price and volume of butter and manufactured 
dairy products moving in interstate commerce because the intermarket price 
relationships of these prodiwts are such that the price of manufactured 
dairy products tends ta vary between markets only by the transportation 
and handling costs. In the stipulation, the economic facts and the price 
relationships which cause an inevitahle translation of the impact 
of disturbing conditions in a local fluid milk market into the price and 
volume of commodities moving in interstate commerce are fully devel- 
oped. At pages 34 to 36 of the Stipulation the effect of destructive com 
petition in unregulated markets upon interstate commerce is summarized. 


Under circumstances far less clear than these, federal rezula- 
tion of intrastate activity which directly affects interstate commerce 
has been sanctioned by the Supreme Court. One of the conspicuous in— 
stances of the exercise of such authority by Congress, which was suse 
tained by the Court, is found in Chicago Board of Trade v. Olsen, 262 
Eig 1 (1923). Congress had enacted the Grain Futures Act which resulated 
transactions in grain upon the Boards of Trade of the Country. Certain 
of the transactions subjected to Federal Regulation by the Act, although 
intrastate in form, involved actual interstate movements of grain. 
These regulations were sustained upon the theory that the transactions 
regulated were indispensable incidents to the continued flow of grain 
from the Vest to the Hast and hence subject to Congressional regulation 
upon the authority of Stafford v. Yallace, 258 U. S. 495 (1922), discussed 
hereafter. 
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But the principal regulation provided for in the Grain Futures 
Act, and the one chiefly attacked’4n the Olsen case, was the regula~ 
tion of trading in grain for future delivery. Such purchases and 
sales for future delivery rarely result in the transfer or delivery of 
the actual commodity. Not only are such transactions intrastate in form, 
but they involve no physical movement of the commodity whatsoever. Pur- 
chases for future delivery are, in the vast majority of cases, offset 
by sales before the delivery date arrives and vice versa, so that no 
physical movement of commodities is involved, even incidentally, in the 
transaction. The Court recognized this fact, sayings at p. 36: 


"The question under this Act is somewhat differ- 
ent in form and detail from that in the Stafford case, 
but the result must be the same. It is not the sales 
and deliveries of the actual grain which are the chief 
subject of the supervision of federal agency by Congress 
in the Grain Futures Act * * *. It is the contracts of 
sales of grains for future delivery most of which do not 
result in actual delivery but are settled by offsetting them 
with other contracts of the same kind, or by what is 
called 'ringing!." 


Nevertheless the Court sustained the regulation of futures sales 
under the Grain Futures Act. The Court found that such sales had in 
the past, and might in the future, influence the price paid for cash 
grain which actually moves in interstate commerce. Congress had found 
in the Act that the manipulation of the price of grain futures worked 
to the detriment of producers, consumers, shippers and legitimate 
dealers engaged in interstate commerce in grain. The Court conceded 
that the curve of grain futures prices did not parallel the curve of 
cash grain prices. It pointed out that the price of grain futures 
and the price of cash grain were not dependent upon the same factors. 
It concluded, however, that speculative transactions in grain futures 
from time to time exerted a vicious influence upon and produced abnormal 
fluctuations in the price of cash grain which actually moves in inter~ 
state commerce. Based upon this finding, and although the influence of 
futures prices upon cash grain was held to be not constant but only 
Occasional, the Court held that grain futures transactions were subject 
to regulation. In reaching this conclusion, the Court said, page 40: 


"The question of price dominates trade between 
the States. Sales of an article which affect the 
countrywide price of the article directly affect 
the countrywide commerce in it. By reason and auth 


ority, therefore, in determining the validity of this 

act, we are prevented from questioning the conclusion 

of Congress that manipulation of the market for futures 

on the Chicago Board of Trade may, and from time to time 

does, directly burden and obstruct commerce between the 

States in grain, and that it recurs and is a constantly 
possible danger. For this reason, Congress has the power 

to provide the appropriate means adopted in this act by 

which thig abuse may be restrained and avoided." (Italics ours). 
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The futures transactions regulated in the Olsen case resulted 
in only a negligible movement of grain. The effect of futures trans- 
actions upon grain prices was not constant, but occurred only at long 
intervals, In the case at bar, the tremendous volume of interstate move- 
ment of dairy products in the Chicago Sales Area is pointed out in the 
stipulation. In addition, as the record discloses, there is a close and 
constant correlation between the price of milk in fluid milk markets and 
the price of dairy products which move in interstate commerce. Thus 
both the actual interstate movement and the effect of intrastate trans- 
actions upon interstate commerce are greater and more direct and im 
mediate in the instant case than in the Olsen case. <A fortiori, the 
power of the Federal Government to regulate local transactions which 
was sustained in the Olsen case may properly and constitutionally be 
exercised in the regulation of fluid milk in the sales area here in 
volved. 


The Court, in the Olsen case, followed the decision in Stafford 
ve Wallace, 258 U. S. 495, where purchases and sales of cattle at the 
Chicago Stoékyards, although in themselves intrastate in character, 
were held subject to regulation by Congress because they were incidents 
to the national flow of interstate commerce in cattle. Although the 
conduct involved in the Stafford case occurred within the boundaries of 
a single state, it was held to be inseparable from the interstate 
movement to which it contributed, the intrastate incidents to the welle 
defined interstate movement of cattle and meat products being charac- 
terized by their part in the lerger movement. 


Concerning the purely intrastate purchases and sales at the 
Chicago stockyards, the Court said at page 516: 


"Such transactions can not be separated from the 
movement to which they contribute and necessarily take 
on its character. * * * Tye sales are not in this as 
pect merely local transactions, * * * The origin of 
the livestock in the Vest, its ultimate destination 
* * * is in the Middle West or East either as meat 
products or as stock for fattening. * * * The stock 
yards and sales are necessary factors in the middle 
of this current." 


The object to be secured in the Stafford case was the free 
and unburdened flow of livestock through the stockyards of the nation 
and thence to the consumers in the form of meat vroducts, or as live- 
stock to feeding grounds for further preparation for the market. 
The object sought in the instant case is the free and unburdened flow 
of milk from producers through the processing plants of the nation 
to consumers in the form of dairy products, and in the form of milk 
for fluid consumption. Furchases by brokers and dealers in the Stafford 
case created local change of title, but they did not stop the flow. 
They merely changed the private interests in the current. So here, 
purchases by distributors create local changes of title indispensable 
to the continuing flow of milk and its products to the national markets, 
but they do not stop the flow. They must take on the character of the 
larger movement of which they are a part. 
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The concept of national "currents of commerce" was developed in 
Swift & Co. v. U. S., 196 U. S. 375, (1905) a bill to restrain 2 combination 
of denlers in fresh meat to control the marketing of that commodity. Con- 
cerning the contention that the bill did not set forth a case of comnorce 
among the states the court said, page 398: 


"Taking up the latter objection first, commerce 


among the States is not a technical legal conception 
eee eS SN St EV HOSVULOI 


byt a practical one, drawn from the course of business. 


When cattle are sent for sale from a Place in one State, 
with the expectation that they will end their transit, 
after purchase, in another, and when in effect they 

do so, with only the interruption necessary to find a 
purchaser at the stockyards, and when this is a typical, 
constantly recurring course, the current thus existing 
ls a current of commerce among the States, and the 
purchase of the cattle is a part and incident to such 
commerce." (Italics ours.) 


The authority of Congress to regulate purely local activity 
which burdens and affects interstate comerce isstrikingly illus- 
trated in the cases arising under the anti-trust laws. 


In United Mine Workers v. Coronado Coal Co., 259 U. S. 344 
(1922), the Court was concerned with the effect of the purely local 
activities of striking coal miners upon interstate commerce, and 
after citing many cases said, at page 408: 


"It is clear from these cases that if Congress 
deems certain recurring practices, though not really 
part of interstate commerce, likely to obstruct, re~ 
strain, or burden it, it has the power to subject 
them to national supervision and restraint," 


To the same effect are Swift & Co. v. United States, 196 U. S. 
375 (1905), United States v. Patten, 226 U. 8. 525 (1913): Loewe 


Ms Lawlor, 208 U. S. 274 (1908); Bedford v. Stone Cutters Assn., 


a4 Ue S. 37 (1927); Local 167 etes, v.U. S., 291 U. S. 293 (1934). 


In the light of the foregoing analysis of the scope of Federal 
authority over interstate commerce, we submit that the multitude of 
cases cited by counsel for plaintiffs illustrating the extent of state 
powers of taxation are not in point. The fallacy of the argument 
advanced by plaintiffs upon page 26 of their Brief 


"Therefore, the decisions holding that 

a state may tax a given subject matter 

in the manner in which they have been 
taxed, is a clear holding that the sub je ct 
matter is not interstate, but is local and 
domestic commerce." 
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ny readily be deomonstrated by a consideration of the many instances 

in which the state taxing power and the regulatory powers of Congress 
under the Commerce Clause have been exercised simultaneously. In- 
trastate railroad rates may be regulated by the sttes. Minnesota 

Rate Cases, 230 U. § 352 (1913). But when such rates affect inter- 
state commerce, Congress may regulate them. Shreveport Case, 2o4 

U. S. 342 (1914): Railroad Commission of Wisconsin v. Chicago, Burl. 

& Q. Ry., 257 U. S. 563 (1922). Sales of grain on grain exchanges are 
intrastate sales; the states may both regulate such gales (Dickson 

v. Uhlmann Grain Coe, 288 U. S. 188, 198 (1933) and tax the grain 

Me 1G) the Gubsect of sole, »Bacon.y. Tilinois, 227 U.S. 504 (ae 
And yet detailed regu ation by Congress of nil transactions on the grain 
exchanges has been upheld. Board of Trade v. Olsen, 252 U. S. 1 (1923) « 
Similorly, a state may tax cattle in the stockyards (iWinnesota Vv. 
Blasius, 290 U. §. 1 (1933)) since they are not in interstate commerce, 
ene 7e* Congress may at the same time regulate the stockyards. Stafford 
v. Wallace, 258 U. S. 495 (1922); > Bros. & Moorhead v. United States 
280 U. Se 420 (1930). And states may tax mining, which is not into 
state commerce (Oliver Iron Mining Co. v. Lord, 262 U. S. 172 (1923); 
Heisler ve Thomns Colliery Co., 260 U. S. 245 (1922)) while federal 
legislation may also apply to mining where interstate commerce is 
burdened. Coronado Conl Co. v. United Mince Workers, 268 U. S. 295 
(1995) (the second Cornado Case). oii 


We respectfully submit that the foregoing discussion chearly 
demonstrates that the Federal Government has authority to regulate 
transactions in the marketing of milk in the Chicago Sales Area, and 
that the suggested effect of the License wpon the production of milk 
is merely incidental to the accomplishment of its main purpose, to 
sncrease a return to farmers for dairy products sold by thome 


II. 


FIXING THE PURCHASE PRICE OF MILK 
WHICH 18 IN THE CURRENT OF INTER- 
STATE COMMERCE IS A PROPER REGULA- 


—_—_———. 


TION OF INTERSTATE COMMERCE 


In the preceding point of this brief, we have discussed the 
interstate character of the businesses of the plaintiff Associa- 
tion and of the intervener and have demonstrated that the entire 
market for milk in the Chicago Sales Area is in the current of 
interstate commerce. We submit that, under these circumstances, 
i4t is clear that the Federal Government may properly require dis= 
tributors to pay farmers 4 fixed price for milk which is in the 
current of interstate commerce. The Supreme Court has squarely 
held that the Federal Government has the power, unmer the commerce 
clause of the Constitution, to fix the purchase price of a commodity 
at the beginning of its interstate journey; that the fixing of 
the purchase price of such a commodity is clearly a regulation of 
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interstate commerce and hence is the exclusive province of the 
Federal Government. 1/ 


In Lemke v. Farmers Grain Co., 258 U. S. 50, the Supreme Court 
of the United States considered the constitutionality of a statute of 
the State of North Dakota which regulated the business of purchasing 
grain from farmers in North Dakota prior to its shipment in interstate 
commerce outside of the State. The statute in question permitted the 
purchase of grain only by licensed buyers; required the payment of 
State charges: provided for a system of grading, inspection and weighing, 
and futher fixed the price to be paid for grain purchased by a 
buyer in the State. The Court held the statute invalid upon the 
gsround that it was an attempt by the State to regulate interstate 
commerce in derogation of the paramount power of the Federal Govern- 
ment. It was argued in support of the statute that the State merely 
attempted to regulate commerce in grain, before the interstate jour- 
ney commenced, and, therefore, while such grain was still in intra 
state commerce. The Court, however, stated that none of its previous 
decisions had indicated that interstate commerce does not include 
the buying and selling of products for shipment beyond State lines. 
Further the Court says (at page 58): 


'Nor will it do to say that the State law acts 
before the interstate transaction begins. It 
seizes upon the grain and controis its pur- 
chase at the beginning of interstate commerce". 
(Underscoring ours throughout.) 


The proponents of the legislation further argued that it was in the 
interests of the grain growers and essential to protect them "from 
fraudulent purchases, and to secure paymen to them of fair prices 
for the grain actually sold." In reply to this contention the 
Court said (page 61); 


"This may be true, but Congress is amply 
authorized to pass measures to protect in- 
terstate commerce if legislation of that 
Characte: is needed. The supposed incon- 
veniences and wrongs are not to be redressed 
by sustaining the constitutionality of laws 
which clearly encroach upon the field of in- 
terstate commerce placed by the Constitution 
under federal control." 


ay Under a subsequent point of this brief we shall show that the 
fixing of the price to be paid to producers for milk does not 
violate the due process clause of the Fifth Amendment to the 
Constitution. Here we limit ourselves to establish that Con- 
gress has the power to fix such prices under the commerce 
clauses 
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Thus, in holding invalid the North Dakota statute which sought to 

fix the price farmers were to be paid for their grain, the Court ex- 
pressly held that such power to fix prices (with respect to commodi- 
ties moving in interstate commerce) was specifically reserved to the 
Federal Government under the commerce clause of the Constitution. In- 
deed, the Supreme: Court regarded the fixing of the purchase price of a 
commodity which moves in interstate commerce so direct, immediate, and 
vital a regulation of interstate commerce that it held the states with- 
out power to fix such price, even in the absence of prior federal regu- 
lations preempting the field. 


The power of the Federal Government to fix the price of an agri~ 
cultural commodities which moves in interstate commerce, was thus speci~ 
fically passed upon and upheld by the Supreme Court in the Lemke casGe 
It is precisely this power which Congress has exercised in the Agricul- 
tural Adjustment Act, and which the Secretary of Agriculture has exe- 
cuted under the Chicago Milk License with respect to milk sold in the 
Chicazo Sales Area. 


The decision in the Lemke case squarely refutes the contention 
of the plaintiffs (paragraph 15 of the First Amended Bill of Complaint; 
paragraph 21 of the Bill of Intervention) that the transactions be- 
tween the individual plaintiffs and the plaintiff Association are sub- 
ject to control solely by the State of Wisconsin. On the contrary, 
the State of Visconsin is clearly without the power to control these 
transactions. 


The doctrine of the Lemke case, that the fixing of the price to 
be paid for a commodity before the commencement of its interstate 
journey is a matter for federal regulation under the commerce power, 
was repeated by the Supreme Court with approval in a decision rendered 
as recently as February 1934 and applied by it with respect to the 
fixing of prices of commodities at the end of the interstate journey. 
tr Toes 67 1. Dele etc, Ve. Us 0s, 291 Ue 8. 295, the Court said: at p 

"But we need not decide when interstate commerce ends 
and that which is intrastate begins. The control end 
the handling, the sales and the prices at the place 
of origin before the interstate journey begins or in 
the State of destination where the interstate move- 
ment ends may operate directly to restrain and 
monopolize interstate commcerce." 


The Supreme Court has recognized in other cases that the 
price of a commodity which moves in interstate commerce and 
charges in connection with its handling are so directly related to 
the interstate movement of the commodity itself that price regulations 
may be anpropriately made in the exércise of the power of the Federal 
Government to regulate interstate commercee 


Thus in Stafford v. Wallace, 258 U. S. 495, the Supreme Court 
sustained the constitutionality of the Federal Packers and Stockyards 
Act. This it did notwithstanding the fact that the Act regulated 
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transactions of commission merchants, dealers and packers, which of 
themselves wére purely intrastate in character, including the regu- 
lation of commissions and charges made by them for handling livestock. 
In upholding the Act the Court said (at page 514); 


"The chief evil feared is the mono- 

poly of the packers, enabling them 
unduly and arbitrarily to lower prices 
to the shipper who sells, and unduly 
and arbitrarily to increase the price 

to the consumer who buys.e Congress 
thought that the power to maintain 

this monopoly was aided by control of 
the stockyards. Another evil which 

it sought to provide against by the 

Act, was exorbitant charges, duplica- 
tion of commissions, deceptive practices 
in respect of prices, in the passage 

of the livestock through the stock- 
yards, all made possible by collusion 
between the stockyards management and 
the commission men, on the one hand, 

and the packers and dealers on the 
other. Expenses incurred in the passage 
through the stockyards necessarily re- 


duce the vrice received by the shipper, 
and increase the price to be paid by 


the consumer." 


The Stafford case was followed by the cast of Tage Brothers 
& Moorhead v. United States, 280 U. 5. 420, in which the Supreme 
Court specifically woheld a regulation of the Secretary of Agriculture, 
under the Packers and Stockyards Act, fixing the commission 
which might be charged by commission men in the Omaha stockyards 
as a proper regulation of interstate commerce. 


In Chicago Board of Trade v. Olsen, 262 U. S. 1, the Court, 
in upholding the constitutionality of the Grain Futures Act, said 
(at page 40): 


"The question of price dominates 
trade between the states. Sales 
of an articles which affect the 
country-wide price of the article 
directly affect the country~wide 
commerce in it". 
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We respectfully submit, therefore, that the decisions of the 
Supreme Court in the foregoing cases establish the proposition 
that fixing the price to the producer of a commodity is clearly 
a& proper means of regulation under the commerce clause of the Con- 
stitution. 


IIl. 


The Chicago Milk License is a reasonable and approrikate 
regulation of the dairy industry and does not violate 
the due process clause of the Fifth Amendment. 


The plaintiffs and the intervener have attacked the valididty of the 
Chicago Milk License on the ground that it deprives them of due processe 
Ye shall here show (a) that the price-fixing provisions of the License are 
Valid, (bd) that the provision of the License superseding prior conflicting 
contracts doesnot violate the due process clause, and (c) that the issuance 
of the License without a hearing did not deprive the plaintiffs and the 
intervener of due process of law. 


A. 


The License, in fixing the price to be paid to producers 


for milk, does not violate the due process clause. 


It should be rmted at the outset that where the Supreme Court has 
-found in a particular case that the regulation in question was within the 
power of the Federal Government to regulate interstate commerce, it has 
seldom questioned the validity of such regulation under the due vrocess 
clause of the Fifth Amendment, See Louisville & Nashville Railroad v. 
Mottley, <19 U,.§. 467 (1911); Philadelphia B. & W. R. R. v. Schubert, 
eee U. S. 605 (1912): Calhoun vi.Massie, 253 U.S. 170°(1920). 


In Nebbia v New York, 291 U. S. 502, (1934) the Supreme Court upheld 
the constitutionality of a Nev York statute, providing for regulation of 
the dairy industry, wich was in all material respects identical with the 
regulation imposed by the Chicago Milk License. The Court said (p. 525)s 


"The Fifth Amendment, in the field of federal activity, 
and the Fourteenth, as respects State action, do not pro- 
hibit governmental regulation for the public welfare, 

They merely condition the exertion of the admitted power 
by securing that the end shall be accomplished by methods 
consistent with due process. And the guarantee of due 
process, as has often been held, demands only that the law 
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shall not be unreasonable, arbitrary, or capricious, and 
that the means selected shall have a real and substantial 
relation to the object sought to be attained. ***The court 
has repeatedly sustained: curtailment of enjoyment of private 
property, in the public ‘interest. The ommer's rights may be 
subordinated to the needs of other private owners whose pur- 
suits are vital to the paramount interests of the commnity." 


If this type of regulation of the dairy industry of the State of New 
York was unobjectionable under the due process clause, there is all the more 
reason for upholding the validity of regulation of the dairy industry under 
a nation-wide program, such as is exemplified in the Agricultural Adjustment 
Act and the various milk licenses issued thereunder. The record in this case 
shows that milk is the most important of all farm commodities and that 25% of 
the total farm income of. the United States is derived from dairy products. It 
shows that the dollar value of dairy products sold in the United States is in 
excess of that derived from our most important industrial products, steel and 
automobiles. The production and distribution of milk in the States of 
Yisconsin and Illinois, as well as in the country as a whole, is a paramount 
industry which largely affects the health and prosperity of the people. The 
importance of the dairy industry has further been recognized and is demonstra- 
ted by innumerable State and local statutes and ordinances affecting the 
production and distribution of milk. Many states and almost every municipal- 
ity in the country have passed measures regulating the health and sanitary 
requirements for the production and distribution of milk. In addition, eleven 
State legislatures have recently enacted legislation, similar in its purpose 
to the Agricultural Adjustment Act and the Chicago Milk License, to assure to 
farmers a fair return for thoir milk production. 


It will be noted that in its opinion in Nebbia v. New York the Supreme 
Gourt did not base its decision solely on the existence of an emergency, 
although.the emergency situation does appear to have been one of the factors 
which the Court considered as making for the reasonableness of the regulation. 
The Agricultural Adjustment Act is by its very terms an emergency statute. 
The declaration of emergency contained in the Act is in effect a finding by 
Cangress that the welfare of the farmers is so intertwined with the national 
welfare that it is necessary to increase farm purchasing power in order vc 
remedy the evils of the depression. The facts with reference to the e xtent 
of the emergency, particularly as it affects agriculture, are fully set forth 
in the Government publication entitled "Economic Bases of the Agricultural 
Adjustment Act", a copy of which is presented herewith to the Court. 


It is, of course, clear that an emergency cannot give rise to a 
power waich did not previously exist. However, an emergency may create 
- set of circumstances which in the words of the Supreme Court may afford 
"4 reason for the exercise of a living power already énjoyed." Wilson 
v. New, 243 u. S. 332, 348, (1917). See also Block v. Hirsch. 206 U. 5S. 
135 (1921); Marcus Brom Holding Company, v. Feldmaa, 266. Us Se EVO 


ne 


(1921); Home Building & Lona Association v. Blaisdell, 290 U. S. 398 (1934, 


Tug, the regulation of the milk business is to de justified by 
reason of (1) the great importance of this industry to the general welfare, 
an importance which obviously places it in the entegory of a business 
affected with a public interest, and (2) the widespread economic depression 
Which bore with particul wr severity upon agriculture, 
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Not only in the regulation as such of the milk businoss valid but 
the specific regulation here in question, namely, the price-fixing 
provision of the license, is clearly vithin the powers of the Foderal 
Government. 


The right of the Government to fix prices, where price-fixing is 
necessary for the protection of the public welfare, has been squarely 
upheld by the Supreme Court of the United States in the Nebbia case, supra. 
We respectfully submit that the decision of the Supreme Court of the 
United States in the Nebbia case finally disposes of the contention that 
the price-fixing provisions of the Chicago Milk License violate the due 
process clause of the Fifth Amendment. As we have noted above, the 
statute of the State of NewYork involved in the Nebbia case authorized 
the Milk Control Board to fix the price which distributors wore required 
to pay to producers for milk purchased. The statute further authorized 
the Board to fix the price at which milk might be resold by distributors 
to consumerse Pursuant to the statute, the Board fixed both producer 
and resale prices. The defendant in the Nebbia case challenged the 
fixed resale price upon the ground that the fixing of prices was beyond 
the pover of the State under the due process amendment. Although the 
only portion of the New York regulations squarcly involved in the Nebbia 
case was the right to fix resale prices, the Court in a sweeping opinion, 
upheld the entire New York Act and specifically held that price-fixing 
is a proper regulation where the public welfare requires it. In 
reaching this conclusion the Supreme Court said; at p. 538: 


"Tf the law-making body within its sphere of 
government concludes that the conditions or practices 
in an industry make unrestricted competition an 
inadequate safeguard of the consumers! interests, 
produce waste harmful to the public, threaten 
ultimately to cut off the supply of a commodity 
needed by the public, or portend the destruction of 

. the industry itself appropriate statutes passed in an 
honest effort to correct the threatened consequences 
may not be set aside because the regulation adopted 
fixes prices reasonably deemed by the legislature to 
be fair to those engaged in the industry and to the 
consuming public. And this is especially so where, 


as here, the cconomic maladjustment is one of price, 
which threatens harm to the producer at the one end 
of the series and the consumer th other." 


In a second case arising under the New York Milk Control Act, a 
three-judge Federal Court sitting in New York specifically upheld the 
constitutionality of the regulation of the New York Control Board 
fixing the price to be paid to producers, Heggeman Farms Corporation 
v. Beldwin et al., 6 Fed. Supp.ec97(934)The plaintiff dairy company, in 
that case alleged that the, price fixed by the New York Milk Control 
Board would compel them to do business at a loss and hence would 
eliminate him from business, as do the plaintiff Association and the 
Intervener in the case at bare But despite the showing made by the 


plaintiff in the Heggeman case, the Court upheld the producer price 
fixed by the Milk Contfol Board. In answering the contention made by 
the plaintiffs, the Court (speaking by Mr. Justice Learmed Hand) said: 
at p. 2983 
"It must be apparent that such a doctrine will have 

wide effects. All sorts of regulations may affect 

the price of materials or machinery necessary to 

another industry. The elimination of fire hazards 

may require high rents; they may not be attainable. 

The observance of sanitary regulations in factories 

may be epxensive; more than the market will bear. 

Conformity with prescribed standards of quality and 

packing may turn a living profit into a loss. 

Excise taxes are a part of manufacturing costs; the 

buyer cannot always be made to absorb them and the 

added load may drive out some producers. Workmen's 

compensation or a change in employers! liability may 

prove the straw which breaks the camel's back. If | 

the plaintiff be right, in every case the validity 

of the regulation would depend upon whether the 

addition to the cost resulted in the elimination of 

some of the producers. Legislation could scarcely 

£0’ On at all af ites.indirect results, its final 

incidence, must be so nicely adjusted. Nor does it 

follow that it ought to be. Surely, it is a milk 

assumption that the more vital interest in the end 

may demand that there should be lean goods sold at 

higher prices rather than that all existing manufacturers 

should remain in business. He would be a hardy e xponent 

of noninterference who should assert the opposite today; 

if, for instance, the rise in cost was due to improve- 

ments.sn' working conditions, or in the hygienic quality 

of the product. The purpose served by fixing the price 

of a raw material may be as imperative as either of 

theses certainly it is not the function of a court to 

set the hierarchy of social values. In the past, it 

is true, there were at times expressions in the books 

which seemed to say that one kind of government purpose 

would justify interference where another would not. 

The 'police power' was sometimes spoken of as though it 

concerned only ‘health and safety.' That mode has 

disappeared; the purpose of the State of New York to 

preserve its dairy industry may involve remote reper- 

cussions as mortal to some individuals, as its ‘purpose 

to abolish sweatshops? but once it be agreed that the 

state may interpose for cither end in the "free play of 

supply and demand", the incidents follow. It is not 

critical that some will find themselves unable to 

withstand the pressure and will collapse." 


The constitutionality of the milk license for the Chicago Sales 
Area issued by the Secretary of Agriculture under the Agricultural 
Adjustment Act, has been specifically upheld as against the due process 
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objection by the District Court for the Northern District of Illinois, 
Hastern Division, in the case of United States et ali v. Shissler et al., 
7 Fed. Supp. 123. (1934). c 


We respectfully submit that the foregoing decisions conclusively 
establish the constitutionality of the provision in the Chicago License 
fixing producers! prices for milk purchasede An analysis of the License 
prices is before the Court in this case, in which the License prices are 
thoroughly analyzed and from which it appears that such prices (a) tend 
to achieve the declared policy of the Agricultural Adjustment Act by a 
gradual adjustment of prices toward the parity level as defined in the 
Act: and (b) were very carefully calculated, having in mind competitive 
conditions and consumptive demand. 


Be 


The exercise of the proper powers.6f 
the federal government may not be 
limited by private contracts. 


The contractual relationships between the Intervener, the 
plaintiff Association and the individual plaintiffs are set forth 
in the stipulation. (Stip., Paragraphs 19, 20, and 22; Exhibits 
F and G). The contracts between the plaintiff Association and the 
individual plaintiffs provide that the price which the individual 
plaintiffs shall be paid for their milk shall be the average price 
received by the plaintiff Association upon re~sale of the milk, 
minus 2 uniform charge for operating expenses. (The provisions 
of these contracts relating to deductions to create reserves and 
to pay dividends upon preferred stock are not before the Court in 
the instant case since the record is devoid of any allegation that 
the plaintiff Association has evernissued preferred stock or that 
reserves have ever been deemed necessary by the Board of Directors 
of the plaintiff Association). 


The License specifically authorizes producer &' cooperative 
associations to make deductions from payments to their members suf- 
ficient to cover actual operating expenses. It is readily apparent, 
therefore, that if the plaintiff Association receives the License 
price for milk sold ly it, makes deductions sufficient to meet its 
operating expenses, and pays the balance of the money received by it 
to its members, there is no conflict between the provisions of the 
License and contracts between the plaintiff Association and its members. 


The pre-existing contract between the plaintiff Association and 
the Intervener, however, provides that the Intervener should pay for 
milk purchased by it from the plaintiff Association at a price differ- 
ent from the price fixed in the License. As has been pointed out, 
the amendment to the License which became effective August 22, 1934, 
provided that contracts between distributors inconsistent with the 
provisions of the License are superseded. Obviously, this amendment 
does not operate to the prejudice of the plaintiff Association. It 
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will receive, under the amendment, a higher price for its milk than 
it has theretofore received. The effect upon the Intervener is not 

to discriminate against it by placing it in a category by itself but 
rather to place it upon equal and fair competitive terms with other 
distributors in the market and to require it to pay a fair and reason- 
able price for the milk purchased by it. 


The clause of the Federal Constitution prohibiting tre impairing 
of the obligation of contracts by its terms applies specifically to 
state zovernment and is not a limitation upon the power of the federal 
goverament. This is apparent from the fact of the constitutional 
provision, and has been frequently affirmed by the courts. See Sinking 
Fuad cases, 99 U. §. 700, 718 (1878); New York v. U. S., 207 U. S. ooL 
(1922): Bloomer v. Stolley,3 Fed. Cas. No. 1559 (Cir. Ct. D. Onio 
(1850); Hammons v. Jatkins, 262 pac. 616, 33 Ariz. 76 (1927): Michiean 
Central R. Co. v. Slack, 17 Fed. Cas. No. G27 at. 264 (Gi re. Ct, me 
Mass. 1876); Evans-Snider-Buel Co. v. McFadden. 105 Fed, 293, 207 (Gali 
A 8t 1900): Nortz ¥ Miller, 285 Fed. 778, 780 (S. D. N. Y, 1921), affid 
Pe5 Fed. 781 (CG. CG. As 2d) 1922). 


With one exception, 11 of the c~ses cited by plaintiffs in 
support of their contention thant a provision of the License superseding 
orior conflicting contracts is invalid, involve stnve legislatioa and, 
therefore, bave no bearing upon the case at bar. Tae exception is the 
case of Lynch v. U. $., 292 U.S.571 (54 Sup. Ct. Rep. 840 (1934) waich 
involved the power of Congress to impair ‘ar Risk Insurance contracts. 
As is pointed out by Mr. Justice Brandeis, the court was not there 
deciding that Congress was entirely without power to onact legislation im— 
pairing the validity of contracts, but rathor that in that particular case 
taore was no showing that conditions existed which justified the -exer— 
cisc of the power. He said, at p. 579: 


"Te Solicitor General does not suggest 
either in brief or argument that there 
were supervening conditions wich authorized 
Congress to abrogate these contracts in the 
exercise of the police or any other power." 


The court thus recognized its well settled doctrine that Congress in 
the exercise of its powers, may, where necessary to the proper execu- 
tion of those powers for the benefit of the public, abrogate or modify 
contract rights. 


In the case as bar, the provisions of the License superseding 
conflicting contracts between distributors are incidental to the ob~ 
ject sought to be accomplished in the Agricultural Adjustment Act, the 
restoring of the purchasing power of agriculture. 


The object of the Act, clearly stated therein, is to rehabilitate 
the purchasing power of producers of agricultural commodities, thereby 
increasing the flow of interstate commerce. This purpose may not be 
accomplished if pre-existing contracts are permitted to prevent the 
oeration of the means designated in the Act to accomplish its purposee 
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The successful operation of the License and its effectiveness to 
accomplish the purposes stated in the Act depend upon its enforcement 
as to all distributors in the market. To permit distributors by their 
prophetic discernment of future government regulation to place themselves 
in a position to disregard with impunity the regulations imposed upon 
all other distributors would result in the inevitable failure of any 
regulation. Nor is federal legislation and administration regulation 
pursuant fhereto, so circumscribed under the decisions of the Supreme 
Courte 


The Federal power, in the exercise of constitutional authority, 
to enact and enforce laws which impair the obligation of contracts has 
been redogniz&d in numerous cases. In Mitchell v. Clark, 110 U. 5S. 
633 (1884), dealing with legislation providing certain defenses to 
actions brought against public officers for acts done in obedience to 
orders during the Civil War, the Supreme Court succinctly stated the 
test to be applied in determining the constitutionality of federal 
legislation which interferes with prior contracts (p. 643): 


"Where the question of the power of Congress 
arises, as in the legal tender cases, and in 
bankruptcy cases, it does not depend upon the 
incidental effect of its exercise on contracts, 
but on the existence of the power itself." 


In the Legal Tender Cases, 79 U. S. 457 (1871) the Court upheld 
the validity. of legislation enacted *in the exercise of the currency 
powers of Congress, requiring that greenbacks be legal tender in payment 
of all contractual obligations. Explicitly it held "the acts of Con- 
gress constitutional as applied to contracts made either before or 
after their passage." (p. 553). Discussing the power of Congress to 
impair contractual obligations, it stated: (pis 549) 


"Directly it may, confessedly, by passing a 
bankrupt act, embracing past as well as future 
transactions. This is obliterating contracts 
entirely. So it may relieve parties from their 
apparent obligations indirectly in a multitude of 
ways.e It may declare war, or, even in peace, pass 
non-intercourse acts, or direct an embarto. All 
such measures may, and must operate seriously upon 
existing contracts, and may not merely hinder, but 
relieve the parties to such contracts entirely 
from performance. It is, then, clear that the 
effect of such exertion may be in one case to annul, 
and in other cases to impair the obligation of con- 
tracts." 


It is in the exercise of its power to regulate commerce that 
Congress has perhaps most frequently acted to nullify the provisions of 
existing contracts. This is illustrated by cases upholding the validity, 
as against conflicting contractual obligations, of statutes or regula- 
tions prohibiting rebates, concessions or discriminatory freight rates. 
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Armour Packing Co. ve U. §., 209 U. S. 56 (1908): New York vi U. S., 

257 U. S. 591 (1922); Lewis, Leonhardt & Co. v. Southern R..Co., 217 Fed. 
Sel, 324 (C. O. A. 6th, 1914); W. M. Carter Planing Mill Co. v. New 
Orleans, M. & Co. R. Co., 112 Miss. 148, 72 So. 884 (1916). Contracts 
providing for free passes mst also yield the statutory provision against 
receiving "a greater or less or different compensation" for the transport- 
ation of persons or property than that specified in the published schedule 
of rates. Louisville & Nashville R. Co. v. Mottley, 219 U. S. 467 (1911): 
Louisville & Nashville R. Co. v. Crowe, 160 S. W. 759 (Ky. 1913); Bell v. 
Kanawaha Traction & Blectric Co., 98 S. HE. 885 (W. Va. 1919). ‘The 
Employers! Liability Act superseded prior contractual arrangements in- 
consistent with its terms. Philadelphia, Baltimore & Wash. R. R. v. 
Schubert, 224 U. §. 603 (1912). An agreement in restraint of trade, 
although lawful when made, became illegal on the passage of the Sherman 
Act. U.S. v. Trans-Missouri Freight Association, 166 U. S. 290 (1897). 
Prior contracts have also been held subject to the provisions of the 
Clayton Act. Motion Picture Patents Co. v. Universal Film Mfg. Co., 

255 Fed. 398 (©. 6. A. 2nd, 1916): Hlliott Machine Co. v. Center, dar 

Fed. 124 (W. D. Mich. 1915). Contra, U. §. v. United States Show Machinery 
Go., 264 Fed. 138 (B. D. Mo. 1980), basing its decision, however, on its 
construction of the language of the Act and not on constitutional grounds. 


The considerations which underlie decisions upholding the power 
of Congress to override the terms of prior contracts are stated in the 
Schubert case, supra, at p. $613,.in the following tems: 

"The power of Congress, in its regulation of 
interstate commerce, and of commerce in the District 
of Columbia and in the Territories, to impose this 
liability, was not fettered by the necessity of 
maintaining existing arrangements and stipulations 
which wovld conflict with the execution of its policy. 
To subordinate the exercise of the Federal authority 
to the continuing operation of previous contracts, 
would be to place, to this extent, the regulation of 
interstate commerce in the hands of private individunls 
and to withdraw from the control of Congress so much of 
the field as they might choose by prophetic discernment 
to bring within the range of their agreements. The 
Constitution recognizes no such limitation. It is of 
the essence of the delegated power of regulation that, 
within its sphere, Congress should be able to establish 
uniform rules, immediately obligatory, which as to future 
action should transcend all inconsistent provisions. 
Prior arrangements were necessarily subject to this 
paramount authority." 

Im A case as recent as Sproles v.iBinford, 286 U.S. 374 (1933) cone 
cerning a state statute regulating highway traffic, the Gourt said, at p. 390: 
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"ith respect to the power of Congress in the regula 
tion of interstate commerce, this Court has hadtre- 
quent occasion to observe that it is not fettared by 
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the necessity of maintaitiing existing arrangements | 
which would conflict with the execution of its policy, 
as such a restriction would place the regulation of 
interstate commerce in the hands of private individuals 
and withdraw from the control of Congress so much of 
the field as they might choose by prophetic discernment 
to bring within the range of their agreements. 
Louisville & Nashville Re Oo. vs Mottley, 219 U. 5. 
467, 482; Philadelohia, B. & W. R. Co. v. Schubert, 

224 U. S. 603, 613, 614; New York Central & Hudson 
River R. Co. v. Gray,239 U. S. 583; Continental Ins. 
Con Me Unt bea States, cour Uric. 1iD6,. L714." 


We respectfully submit that the accomplishment of the purposes 
of proper Congressional legislation may not be prevented by pre-existing 
contractual relationships. 


Ve 


THE PLAINTIFFS AND THE INTERVENER ARE 

NOT DEPRIVED OF DUE PROCESS OF LAW 

BECAUSE THE LICENSE HAS ISSUED ‘WITHOUT 
A HARING 


he plaintiffs and the intervener contend that they have been 
deprived of their property without due process of law because there 
was no hearing prior to the issuance of the License or the amendments 


thereto. 


It is true that no hearing was conducted previous to the 


issuance of the License, but there are several hearings available to 
the plaintiffs and the intervener in which they can show that they 
are suffering deprivation of property because of the existence and 
the operation of the License. These hearings are: 


(1) 


The hearing vrovided for in General Regulations, 
Series 3, Section 300, under which any person 
licensed under the Act who considers himself 
injuriously affected by any term or condition of 

a License, may file with the Secretary a written 
application for modification of the License setting 
forth his grounds. The Secretary may then give 

due notice to all interested parties and set the 
complaint down for a hearing. This regulation has 
been continuously in effect since August 26, 1933. 


The adequate and complete administrative hearing 
orovided for in General Regulations,Series 34, 
Section 200, for failure to comply with the terms 
and conditions of the License. In this proceeding, 
an alleged violator can introduce all the objections 
he could raise in a hearing prior to the issuance 
of the License. 
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If the License of a distributor igs revoked as a 
result of this hearing it then becomes necessary 
for the Secretary of Agriculture to enforce this 
revocation in a legal proceeding either (a) by way 
of injunction to restrain the distributor from 
doing business, or (b) by way of a suit to collect 
the fines imposed by the Act for doing business 
without a license. Hach of these proceedings 
affords the distributor, an additional opportunity 
for ¢@ hearing. 


Another opportunity for a hearing is afforded a 
person who considers himself aggrieved by the 
License by way of a bill in equity to enjoin 
the operation of the License. 


With all these hearings open to the plaintiffs and the inter- 
vener, their argument that the License deprives them of their property 
without a hearing is clearly without merit. 


Due process of law requires only that a person have an oppor- 
tunity to be heard at some stage of the proceeding on the question of 


deprivation. 
p 


In many cases of actual and direct taking of property, 


the United States Supreme Court has held that due process is satisfied 
by a judicial hearing after the taking. Some of these cases are: 


(a) 


<- 


Assessment and collection of taxes. Murray's Leasee v. 
Hoboken Land and Imorovement Co., 59 U. S. 272 (1856); 
Wells Fargo & Co. v. State of Nevada, 248 U. S. 163 
(1918); Phillips v. Commissioner, 283 U.S. 589 (1931). 
In Nickey v. Mississippi, 292 U.S. 383 (decided May 21, 
1934), the appellants claimed that their property had 
been assessed without notice and an opportunity to be 
heard in any proceeding. Collection of the taxes was 
by means of a suit in the state courts where a hearing 
could be had. The Supreme Court said: (p. 396) 


"There is no constitutional demand that notice 
of the assessment of a tax and opportunity to con- 
test it must be given in advance of the assessment." 


Protection of the public health. No. American Cold 
Storage Co. v. Chicago, 211, U. S. 306 (1908); Adams v. 
Milwaulcee, 228) U: S$) 5572 (1913). 


Summary seizure of the proverty of citizens in war- 
time. Central Union Trust v. Garvan, 254 U. S. 554, 
566 (1920). 


Eminent domain proceedings by the United States. 


Ko eye Shs G87; 67S) M1875) s" Phillips wv. 
Commissioner, supra, at p- 397. 
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Even in these cases which involved the physical and tangible 
taking of property, due process was held to be satisfied by a judicial 
inquiry after the taking. In our case, the mere issuance of the License 
does not under any circumstances directly deprive the plaintiffs of any 
property. If the License prices operate in such a manner as to be con= 
fiscatory to these plaintiffs, they have the opoortunities of both ad- 
ministrative and judicial hearings in which to present their objections. 
The mere threat of economic injury does not require a hearing as an 
initial step in the proceeding. See Buttfield v. Stranahan, 192 U. S. 
470, 497 (1904) in which the Tea Inspection Act of 1897 was held valid 
against the objections that no hearings were had before the Secretary 
of the Treasury in establishing the standards. See also Bartlett 
Frazier Co. v. Hyde, 65 F. (2a) 350 (C.C.A. 7th) (1933) in ‘which the Grain 
Futures Act was held not unconstitutional becuase it does not provide 
notice and an ovportunity to be heard. 


ee 


cided March 5, 1934) in which the Supreme Court reversed the decree 
of a district court setting aside an order of the Interstate Commerce 
Commission. Under the Inland Waterways Corporation Act, the Inter- 
state Commerce Commission is empowered to grant a certificate of ‘oub- 
lic convenience and necessity to a prospective water carrier, to order 
all connecting common carriers who join with such water carrier in 
through routes and joint rates, and to fix minimum differentials be- 
tween all rail rates and joint rates. The rates in this case were 
fixed without a hearing. To the objection that this was not due pro- 
cess the Supreme Court said» at p- 4603 


"without attempting to lay down any general rule 
but confining ourselves to the statute and case in 
hand, we accordingly hold that it was not essential 
under the due process of law clause that a hearing 
snould be accorded in advance of the initiating order." 


In many of the cases cited above in whicn it was held that a 
judicial hearing after the taking satisfied due process, the proceed- 
ing was quasi-judicial in nature and affected the individual alone. 

If the constitutional safeguards are met by a hearing after the taking 
in these cases, then certainly it would seem to follow that due process 
would not be denied under a quasi-legislative act affecting a large 
number of people when several hearings are available before final en- 
forcement. This reasoning is supported by eminent authority. In Bi- 
Metallic Co. v. State Board of Equalization of Colorado, 239 U. S. 441 
(1915) the Colorado Tax Commission had increased the valuation of all 
taxable property in Denver, forty percent. The plaintiff protested 
that it was given no opportunity to be heard and that therefore its 
property was taken without due process of law. In rendering the opin- 
jon of the Supreme Court, Mr. Justice Holmes said. at p. 440: 


"The question then is whether all individuals 
have a constitutional right to be heard before a 
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matter can be decided in which all are equally 
concerned. * * * * 


"Where a rule of conduct applies to more than 

a few people it is impracticable that every one 
should have a direct voice in its adoption. The 
be done in town meeting or an assembly of the whole. 
General statutes within the state power are passed 
that affect the person or property of individuals, 
sometimes to the point of ruin, without giving 
them a chance to be heard. Their rights are pro- 
tected in the only way that they can be in a com- 
plex society, by their power, immediate or remote, 
over those who make the rule. If the result in 
this case had been reached as it might have been 
by the State's doubling the rate ot taxation, 0 
ne would sugzest that the Fourteenth Amendment 
was violated unless every person affected had 
been allowed an opportunity to raise his voice 
against it before the body entrusted by tne state 
constitution with the power. In considering 

this case in this court we must assume that the 
proper state machinery has been used, and the 
question is whether, if the state constitution 
had declared that Denver had been undervalued 

as compared with the rest of the State and had 
decreed that for the current year the valuation 
should be forty per cent. higher, the objection 
now urged could prevail. It appears to us that 

to put the question is to answer it. There must 
be a limit to individual argument in such matters 
if government is to go on. * * *" (Underscoring 
supplied) 


The issuance of this License and the amendments thereto af- 
fected not only the plaintiffs ond the intervener but all distributors 
in the Chicago Sales Area and all producers supplying them with milk. 
The issuance of the License was in the nature of a quasi-legislative 
act constitutionally delegated to the Secretary of Agriculture by 
Section 8 (3) of the Agricultural Adjustment Act. There are many 
cases wnich go to the extreme of holding that when an ndministrative 
officer acts in a quasi-legislative capacity, his action need not be 
subject to previous hearing or subsequent judicial review. Typical of 
these cases is Commonwealth v. Sisson, 189 Mass. BAT) Focten. (Old (1905) 
in which the defendants were prosecuted for violation of an order of 
the fish and game cormissioner prohibiting the discharge of saw-dust 
into oa river. he order of the commissioner was held to be legisla- 
tive in character and required neither previous notice nor hearing. 

See also Henlth Dep't. of City of New York v. Rector of Trinity Church, 
145 N.Y. 32, 39 N.E. 833 (1895), and the many cases cited in Mott, Due 
Process of Law pe 229. 
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The defendants, however, do not contend that becnuse the issuance 
of the License and amendments constitute quasi-legislative actions, tne 
persons subject thereto, are not entitled to a hearing or a judicial 
review. The defendants insist that both an administrative and a ju- 
dicial hearing are available to any person who contends tnat the License 
prices are confiscatory. 


The cases cited by the plaintiffs in support of their argument 
are clearly inapplicable both on their law and on their facts, to the 
Situation in this case. In Chicago, Milwaukee and St. Paul Ry. v. 

State of Minnesota, 134 U. S. 418 (1890) there was no available hearing 
at any time either administratively or judicialiy. This case is author- 
ity only for the proposition that in the fixing of rates there must be 

a hearing at some time. In Interstate Commerce Commission v. Louisville, 
227 U. S. 88 (1913), there was a hearing provided and consequently the 
statement about the necessity of a hearing is pure dictum. Moreover, 
this dictum is specifically limited to administrative orders "quasi- 
Hudieial" in character.  Missouriony, Co. ve Sucker; 250 U.S. Bo (1913) 
and Oklahoma Operating Co. v. Love, 252 U. S. 331 (1920) are concerned 
exclusively with judicial review of an administrative order and not with 
oO previous hearing. 


Southern Railway v. Virginia, 290 U. S. 190 (1933) concerned a 
state statute authorizing the Virginia Commissioner of Public Safety 
to order the abolition of a grade-crossing without any hearing or 
judicial review. The plaintiff on due process grounds had demurred 
to tae complaint filed with the Virginia Corporation Commission by 
the Commissioner of Public Safety. The Corporation Commission found 
that the state police power justified the proceeding. The plaintiff 
on this question of law then took the case to the Virginia Supreme 
Court by writ of error. After sustaining the Corporntion Commission, 
the Virginia Court in the last few lines of the opinion indicated 

hat if the Commissioner's action should be arbitrary "equity's long 
arm" would stay his hand. 


The majority opinion of the United States Supreme Court held 
that the statute was void because it afforded no _ adequate protection 
to the railroad. No hearing of any description wos contemplated or 
provided for and the indefinite right of resort to a court of equity 
was held to be insufficient in the absence of a hearing. The opinion 
treated the action of the Commissioner as quasi-judicial in nature, 
and in support of its ruling in this case cited the cases involving 
quasi-judicial activities. The minority viewed the action of the Com- 
missioner as a validly delegated lesiglative power which required no 
hearing previous to its exercise. 


This case nnd the other cases cited in the brief of the plain- 
tiffs serve as further illustrations of the principle that due process 
in procedure is not a technical formula applied without reference to 
the particular facts. Due process in procedure is sufficiently satis- 
fied if adequate protection is afforded on the question of deprivation 
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of property. As shown previously, there are several hearings available 
on the question of the License prices, and consequently there is no 
denial of substantial protection. 


SE ae 


THE POWER GIVEN TO THE SECRETARY OF AGRICULTURE, 
BY VIRTUE OF THE AGRICULTURAL ADJUSTMENT ACT, 
IS A CONSTITUTIONAL AND VALID DELEGATION OF POWSR. 


In laying down a orimary standard and delegating to others the 
administrative power to aoply and make effective such a standard, Con- 


gress does not effect an unconstitutional delegation of legislative 
power. 


Field v. Clark, 143 U. S. 649. (1892). 
Buttfield v. Stranahan, 192 U. S. 470. (1904). 

Union Bridge Co. v. United States, 204 U. S. 364.,(1907). 
United States v. Grimaud, 320 U. S. 606, (1911). 


The Supreme Court in Hampton, Jr., & Co. v. United States, 276 U+S- 
394, (1928)thus stated its unvarying rule on this point: 


"The field of Congress involves all and many 
varieties on legislative action, and Congress 

has found it frequently necessary to use officers 
of the Executive Branch, within defined limits, 
to secure the exact effect intended by its acts 
of legislation, by vesting discretion in such 
officers and directing the details of its exe- 
cution, even to the extent of providing for 
penalizing a breach of such regulations (p.406)." 


The Courts, in applying this general principle to specific stat~ 


utes, have recognized the problem as a practical one and one not subject 
to hard and fast rules: 


Wayman v. Southard, 10 Wheat. 1, (1825) 
vetiuvs United States, 260.0. S. 127, (lge4) 
In Buttfiéld.” v. Stranahan, supra, the Court, in upholding the 
Tea Inspection Act of 1897, which authorized the Secretary of the Treasury 
to set standards of purity for imported tea and to exclude all tens which 
did not come up to the standard set by him indicated its eminently prag- 
matic aporoach to the delegation oroblem (p. 496): 


- WCongress legislated on the subject as far as 
was reasonably practicable, and from the necessities 
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of the case was compelled to leave to executive 
officials the duty of bringing about the result 
pointed out by the statute. To deny the power of 
Congress to delegate such a duty would, in effect, 
amount but to declaring that the plenary power 
vested in Congress to regulate foreign commerce 
could not be efficaciously exerted." 


The unbroken line of cases in which the United States Supreme 
Court has held statutes valid as against the charge that they delegated 
legislative power indicates that it recognizes Congress as the best 
judge, both of its own capacity to deal with the details of administra- 
tion and of what is best left to administrative officers. No attempt 
will be made in this brief to enter into an involved discussion of the 
numerous cases in which delegations of power have been upheld. A few 
leading cases will illustrate the nature and extent of the application 
of the general principle to specific statutes more or less analogous to 
the Agricultural Adjustment Act. 


Field v. Clark, 143 U. S. 649, concerns the authority conferred 
upon the President to equalize duties on imports and to suspend by 
proclamation the free introduction of sugar, molasses, coffee, tea, and 
hides when he is satisfied that countries producing such articles impose 
duties upon agricultural or other products of the United States which 
the President deems "to be -reviprocally unequal or unreasonable." Such 
legislation was upheld as a proper delegation of administrative power to 
the President. In terms reminiscent of the necessity for administrative 
action under the Agricultural Adjustment Act, the court said: 


"The legislature cannot delegate its power to 
make a law; but it can make a law to delegate a 
power to determine some facts or state of things 
upon which the law makes, or intends to make, its 
own action depend. To deny this would be to stop 
the wheels of government. There are many things 
upon which wise and useful legislation must depend 
which cannot be known to the law-making power, and 
must, therefore, be a subject of inquiry and deter- 
mination outside of the halls of legislation (p. 694). 


The validity of the flexible tariff provision of the Tariff Act 
OL lyece was upheld in the case of Hampton, Jr. & Co. v¥. U;. S., 276 Ue iS. 
394. This provision, which authorized the President, upon investigation 
of differences in foreign and domestic cost of production, to change 
the classification and rates of duty initially established in the Tariff 
Act, required the President to tnke into account differences in selling 
price of domestic and foreign articles, as well as other advantages or 
disadvantages in competition. The bench, in surveying the full implica- 
tions of the delegation argument, was evidently appalled by the compli- 
cations that would ensue if Congress had to fix each rate itself. The 
opinion relied on the precedents upholding rate-fixing in interstate 
commerce. 
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"Again, one of the great functions conferred on 
Congress by the Federal Constitution is the regulation 
of interstate commerce and rates to be exacted by 
interstate carriers for the passenger and merchandise 
traffic. The rates to be fixed are myriad. If Con- 
egress were to be required to fix every rate, it would 
be impossible to exercise the power at all. Therefore, 
common sense requires that in the fixing of such rates 
Congress may provide a Commission, as it does, called 
the Interstate Commerce Commission, to fix those rates. 
After hearing evidence and argument concerning them 
from interested parties, all in accord with a general 
rule that Congress first lays down, that rates shall 
be just and reasonable considering the service given, 
and not discriminatory (p.408)." 


In United States v. Grimaud, 220 U. S. 506, Supreme Court upheld 
a statute declaring that the Secretary of Agriculture "may make such 
rules and regulations and shall establish such service aS will insure the 
objects of such reservation, namely, to regulate their occupancy and use 
and to preserve the forests thereon from destruction; and any violations 
of the provisions of this Act or such rales And regulations shall be 
Gunished, ** *.". The Secretary issued regulations providing that persons 
must secure permits before driving and grazing any sheep stock in a forest 
preserve, and made charges in connection therewith. The charges were for 
the purpose of preventing excessive grazing and thereoy protecting the 
young growth and native grasses and to cover management expenses. ies 
approving the regulations, the Court said (pe Dla): 


"In the nature of things it was impracticable for 
Congress to provide general regulations for those 
various and varying details of management. Each 
reservation had its peculiar and special features; 
and in authorizing the Secretary of Agriculture 
to meet these local conditions Congress was merely 
conferring administrative functions upon an agent, 
and not delegating legislative power. Peer 


Concerning the provision of the Transportation Act of 1920 empower- 
ing the Interstate Commerce Commission to grant preferences in the order 
of purposes for which coal may be carried in interstate commerce, the 
opinion rendered in Avent v. United States, 266 U. S. 127, stated; at pe 130s 


"The requirements that the rules shall be reason- 
able and in the interest of the public fixes the 
only standard that is practicable or needed." 


This entire problem is very adequately and fully covered in the 


opinion of the court in Ryan v- Amazon Petroleum Co., 71 Fed. (2d) 1 
AGC. hn Db). 
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Section 2 of the Agricultural Adjustment Act, together with the 
declaration of emergency in the Act, lays down an immediate objective or 
general standard in economic terms; namely, the removal of burdens and 
obstructions to the normal currents of commerce in agricultural commodities 
in order to secure parity prices for farm products. The "parity price" 
as dealt with in the Act, is not a vague or uncertain concept; it is one 
which is definite and specific and can be computed by a mathematical for- 
mula. That this is so is clearly demonstrated by the computation of the 
parity price for milk in the Chicago Sales Area which is before the Court. 
Thus, when Congress delegated to the Secretary of Agriculture, the power, 
through the issuance of licenses, pursuant to Section 8 (3) of the Act, 
to raise the purchasing power of the American farmer to the parity level, 
the Congressional mandate was definite and specific. It laid down a defi- 
nite primary standard and delegated to the Secretary the administrative 
power to attain such a standard. 


Further, the Agricultural Adjustment Act specifically provides 
for various methods to be used by the Secretary of Agriculture in effectu- 
ating the policy of the Act. One of such methods is provided for in Sec- 
tion 8 (3) of the Act. In such section the Secretary is authorized, for 
the purpose of effectuating the policy of the Act, to issue licenses to 
persons engaged in the handling of agricultural commodities in the current 
of interstate commerce, regulating the terms and conditions of such industry. 


The number of industries covered by the Agricultural Adjustment 
Act is innumerable. The administrative difficulties which would be in- 
herent in any plan of having Congress regulate the terms and conditions 
to be included in the license for each industry make it verfectly obvious 
that any such procedure is impossible. The standard provided for in the 
statute is clear and explicit. The task which remains for the Secretary 
of Agriculture is an administrative one, namely, to provide the machinery 
in each industry whereby the policy of the Act may be effectuated by in- 
creasing the returns to producers for their agricultural commodities, in 
order, as soon as possible, to achieve parity prices for such commodities. 


Particularly in a time of national economic emergency such as this, 
detailed legislation is impractical. nU..S. ve. Cabistan Packers, ingv, 
4 fed. Supp. 660 (D. 6., N.D., calif. )\1 888 Federal District Court in up- 
holding Section 8 (3) of the Agricultural Adjustment Act, recognized that 
the efficacious operation of a statute is a vital consideration and sus- 
tained the constitutionality of the delegation of powers to the Secretary 
of Agriculture in the following words (p. 661): 


"Tt may readily be answered that where Congress has 
laid down fairly definite standards, the Courts have 
consistently held that the procedure thereunder, even 
to the extent of providing rules and regulations, 
violations of which may be punished, may be placed 
in the hands of the administrative agencies of the 
Government. This power of delegation is highly es- 
Sential to the efficiency of such statutes." 
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The plaintiffs contend that the Act is invalid because the Presi- 
dent of the United States is authorized to terminate Title I of the Act 
when the national economic emergency with respect to agriculture is ended. 
A reference to the list of similar provisions in Field v. Clark, 143 U.S. 
649, 691, 692 refutes this contention. In Hampton Jr. & Co. ve U.S-, 276 
U.S. 394, 407, Chief Justice Taft stated: 


"Congress may feel itself unable conveniently to 
determine exactly when its exercise of the legis- 
lative power should become effective, because 
dependent on future conditions, and it may leave 
determination of such time to the decision of an 
executive. * * * 4, 


We submit that the powers delegated in the Act are well within 
constitutional limitations. 


v. 


THE CONTENTION THAT THE ACT AND LICENSE ARE 
UNCONSTITUTIONAL BECAUSE THEY "PERMIT THE 
TAXING OF INCOME AND PROPERTY OF CITIZENS 
OF THE UNITED STATES FOR THE BENEFIT OF" 
FARMERS IS WITHOUT MERIT. 


A. Plaintiffs apparently do not challenge the processing tax 
provisions of the Act. There is no processing tax on milk. Plaintiffs! 
contention, therefore, is not based upon the fact that they, as dealers 
in milk, have to pay any processing taxes. Their contention is based 
upon the single allegation that the Meadowmoor Dairies, Inc. is a general 
taxpayer and as a taxpayer they challenge the constitutionality of Section 
12 (a) of the Agricultural Adjustment Act which reads: 


"There is hereby appropriated, out of any money 
in the Treasury not otherwise appropriated, the sum 
of $100,000,000 to be available to the Secretary of 
Agriculture for administrative expenses under this 
title and for rental and benefit payments made with 
resvect to reduction in acreage or reduction in pro- 
duction for market under vart 2 of this title. Such 
sum shall remain available until expended." 


The point is that the monies contained in this appropriation are diverted 
for the benefit of farmers and, hence, such appropriation is unconstitu- 
tional. 


Even were this contention correct, we first point out that such 
fact is wholly immaterial to any issues in this case. This case involves 
solely the question of the validity of the Chicago Milk License issued 
pursuant to Section 8 (%) of the statute and that question in no wise 
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turns upon, in any degree, the validity of the appropriation section 
above pointed out; nor is Section 8 (1) of the Act, which provides for 
rental and benefit payments made with respect to reduction, connected 
in any way with Section 8 (3) (the license section). Suppose Section 
12 (a) were unconstitutional. What of it? It certainly has no bearing 
on any issue in this case. 


B. As a taxpayer the Meadowmoor Dairies, Inc. has no legal right 
to question the validity of the anpropriation. This has been held in 
Frothingham v. Mellon, 262 U. S. 447 (1923): at p. 488: 


"But the relation of a taxpayer of the United 
States to the Federal Government is very differ- 
ent. His interest in the moneys of the Treasury-- 
partly realized from taxation and partly from other 
sources-~is shared with millions of others; is com- 
paratively minute and indeterminable; and the ef- 
fect upon future taxation of any payment out of 

the funds so remote, fluctuating, and uncertain 
that no basis is afforded for an appeal to the 
preventive powers of oa court of equity. 


"The administration of any statute likely to 
produce additional taxation to be imposed upon 
a vast number of taxpayers, the extent of whose 
several liability is indefinite and constantly 
changing, is essentially a matter of public, and 
not of individual, concern. If one taxpayer may 
champion and litigate such a cause, then every 
other taxpayer may do the same, not only in re- 
spect to the statute here under review, but also 
in respect of every other appropriation act and 
statute whose administration requires the outlay 
of public money, and whose validity may be ques- 
tioned. The bare suggestion of such a result, 
with its attendant inconveniences, goes far to 
sustain the conclusion which we have reached, 
that a suit of this character cannot be main- 
Vauned won mT 


C. Funds expended pursuant to the Agricultural Adjustment Act are 
expended for the general welfare of the nation as a whole and not for a 
purely private purpose. It has been shown above that the legality of the 
expenditures made pursuant to the Agricultural Adjustment Act is wholly 
unrelated to the issues as framed by the pleadings in the instant case, 
and that complainants do not have a sufficient interest to question the 
expenditures. However, conceding, arguendo, that the public purpose needs 
to be established to maintain the validity of the appropriation made, a 
cursory examination of the Agricultural Adjustment Act demonstrates that 
the appropriations are clearly made for a public purpose. 


As evidenced by its declaration of emergency and policy, the Act 
is an effort to restore the purchasing power of thirty millions of our 
population, the farming communities of the nation. But it is not merely 
in the interest of farmers. It is the averred expectation of the Act 
that by rehabilitating their purchasing power for industrial products, 
and only so, will the orderly exchange of commodities be restored and a 
resurgence of industrial and commercial activity attained. In short, 
it is the economic welfare of the whole nation at which the Act is aimed. 
It is a matter of elementary economics that the impoverishment of a large 
class of potential purchasers is not confined in its evil effects to that 
class. This impoverishment of the farming population of the United States, 
as recited in the declaration of emergency, hes rendered impossible the 
orderly exchange of industrial against agricultural commodities and has 
become thereby, in the judgment of Congress and most authorities on econo- 
mics, one of the most important causes of the economic emergency, with 
its attendant widespread unemployment and misery, confronting the nation 
at the time of the passage of the Agricultural Adjustment Act. The im- 
pressive recovery of business, which mist in part be attributed to the 
Agricultural Adjustment Act, is vivid testimony to the public purpose of 
the Act. This recovery of business is reflected in the improved economic 
position of almost every member of the American nation, thus, proving con- 
clusively that Congress had indeed orovided for the "general welfare" of 
the United States. The fact that, incidentally, private benefits have been 
conferred cannot vitiate the public purpose of the Act. 


See Noble State Bank v. Hoskell, 219 U. S. 104, (1911). 
Fallbrook Irrigation District v. Bradley, 164 U.S. 112 (1896). 
O'Neill v. Leamer, 239 U. S. 244 (1915). 


—— 


D. The provisions in the License with respect to the Equalization 
Pool are not open to constitutional attack. 


Plaintiffs criticize the provisions in the License with respect 
to the Equalization Pool and in so doing characterize them as "taxation 
of certain distributors or licensees under the said License for the bene- 
fit of other distributors or licensees thereunder." The entire argument 
of plaintiffs is comprised in about one paragraph. 


Our reply thereto is as follows: 


1. The plaintiffs completely misapprehend the operation and 
effect of the Equalization Pool. It does not purport to, nor does it 
constitute taxation in any form. Nor does the Equalization Pool confer 
a benefit upon certain distributors at the expense of others. A full, 
elaborate and clear explanation of the operation of the Equalization 
Pool is contained in the stipulation of facts filed in this case. (Stip., 
pp. 39 and 40). See also the explanation contained in this brief. We 
refrain from repeating here what has already been said. We wish, however, 
to point out that it clearly appears from our analysis that the sole obli- 
gation imposed upon distributors by the orice provisions of the license 
is the obligation imposed upon each distributor to pay for his milk in 
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accordance with the use which he makes of his milk. The Equalization 
Pool simply provides the mechanics to accomplish this result. The Equali- 
zation Pool imposes no obligation upon distributors in addition to their 
obligation to pay for milk at fixed prices, depending upon their use of 
milk. Hence, if the license provision fixing the price to producers for 
each class of milk sold by distributors is valid, the Equalization Pool 

is not subject to attack since it is simply a part of this provision and 
imposes no further obligation upon distributors. 


&. Under the principles announced by the Supreme Court of the 
United States in the case of Nebbia v. The State of New York, we submit 
that the License provisions requiring each distributor to pay for milk 
at a fixed price, depending upon the form in which such milk is sold is 
clearly constitutional and is not subject to attack under the due process 
amendment. Therefore, the Equalization Pool is likewise constitutional 
and valid. 


Vis 


REPLY TO PLAINTIFFS! CONTENTION THAT THE 
PURE MILK ASSOCIATION WAS ORGANIZED UNDER 
AN UNCONSTITUTIONAL STATUTE. 


The only discussion on this point in plaintiffs! breif is as follows: 


PPOUNS. 21 

A - The defendant, Pure Milk Association, is organized under 
the cooperative Agricultural Act of the State of Illinois. 
The United States Supreme Court held an Act substantially 
the same as this act unconstitutional in Connolly v. Union 
Sewer Pipe Coi, 184 U.S. 540, 583, 584, 6 L. ed. 679, 691, 
692, 22 S. Ct. 431. Therefore, there is no such legal entity 
uoon which the classification and the references contained 
in the License may be based." (Italics ours). 


In addition to the Connolly case plaintiffs cite a mumber of other 
cases "to the same effect". Plaintiffs have wholly failed to argue this 
point and have also failed to point out (1) why the Illinois statute under 
which the Pure Milk Association was organized is unconstitutional and (2) 
if it were, what bearing that would have upon any issue in this case. 
Plaintiffs have elsewhere in their brief pointed out that the Pure Milk 
Association is mentioned in the Chicago Milk License in the following con- 
nection: The License requires that certain deductions be made by distri- 
butors from the prices which the producers are to receive and in case of 
non-members of the Pure Milk Association, states that the deductions shall 
be the same as in the case of members of that Association. The services 
for which the deductions are authorized are services which have in the past 
been rendered by the Pure Milk Association to its members, and the cost of 
furnishing such services to the Pure Milk Association furnishes a reasonable 
standard of the cost to the Market Administrator. 


eee. 


Plaintiffs in their brief have inadvertently and incorrectly re- 
ferred to the Pure Milk Association as a defendant in this case. The Pure 
Milk Association is not a defendant in this case and is not a party to 
this case. Even if for any reason, the Illinois statute, under which the 
Pure Milk Association is organized, should be unconstitutional, such fact 
in no wise could affect any of the issues in this case. In view of the 
fact that plaintiffs have wholly failed to show the materiality of such 
a contention, there is no occasion for considering the correctness of such 
a contention. 


In any event none of the plaintiffs here have any locus standae 
to raise the question of the constitutionality of the statute under which 
the Pure Milk Association was incorporated. This case is not a proceed- 
ing brought under that statute or to prosecute any of the plaintiffs in 
any way under such statute. There is nothing that appears in this record 
indicating that the unconstitutionality of the Illinois cooperative stat- 
ute can injure or affect any of the plaintiffs in the case at bar. It is 
a fundamental rule of constitutional law that no one can attack or question 
the constitutionality of a statute unless he is actually affected in some 
way by thet statute. We believe this point was not seriously made, and 
in any case, is obviously without merit. 


CONCLUSION 


For all of the foregoing reasons, we respectfully submit that the 
Chicago Milk License is (a) valid and (b) applicable to both the Intervener 
and the plaintiff Association. The replies of both the Intervener and 
the plaintiff Association to the counterclaims of defendants expressly 
admit that they have violated the Chicago Milk License. If this court 
held in favor of the Government with respect to the two questions of law 
just stated, it follows that the Government is entitled to, and we respect— 
fully submit that this court should enter a decree permanently enjoining 
both the Intervener and the plaintiff Association from violating the terms 
and conditions of the Chicago Milk License. 


Respectfully submitted. 


JEROME N. FRANK, United States Attorney 
ARTHUR C. BACHRACH, 
JOHN J. ABT, 
WALTHER V. SCHAEFER, 
Agricultural Adjustment Special Assistant, to the Attorney 
Administration, Of Counsel. General 
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IN THE DISTRICT COURT OF THE UNITED ' tase o eI * | | 
FOR THE NORTHERN DISTRICT OF ILLIWOIS |. 49-4934 % | 
RASTERN DIVISION et eee eS amionlne 4 
1 5, 9, Deparment 
COLUMBUS MILK PRODUCERS COOPERATIVE  ) ' eet 
ASSOCIATION et al, Plaintiffs, Geta ee ; tee 
In Rquity\noe I 
-Vs- } 
) 
HENRY A. WALLACE, et al., Defendants. ) 


This Case came before the court upon a final hearing upon the merits. 


Plaintiffs are seeking a permanent injunction restraining the defend- 
ants from enforcing the Chicago Milk License. The defendants, Secretary 
Wallace and United States District Attorney Green, are seeking a permanén? 
injunction restraining the plaintiffs from violating the terms and conditions 
of the Chicago Milk License. 


The case has been heard upon a stipulation of facts. The original 
plaintiffs are the Columbus Milk Producers Co-operative Association, a 
Wisconsin corporation, and one-hundred twenty individual dairy farmers who 
are members of the plaintiff Association. The intervener is Meadowmoor 
Dairies, Inc., which has intervened in this cause as a party plainbiri. “1% 
is an Illinois corporation and has its place of business in the City of 
Chicago, in said State. The defendants are Henry A. Wallace, Secretary of 
Agriculture, Homer J. Cummings, Attorney General of the United States, 
Dwight H. Green, United States District Attorney for the Northern District 
of Illinois, and Frank C. Baker, Market Administrator for the Chicago Sales 
Area under the Chicago License for Milk. 


It has been stated that the basic issues in this case presented to 
this court, broadly stated, are, First, Whether the Chicago Milk License 
is legally valid, and Second, Whether it is applicable to the plaintiff Asso- 
Ciation and the Intervenere 


The individual plaintiffs are dairy farmers residing in Wisconsin. 
They are each members of and stockholders in the plaintiff Association. 
They produce milk on their farms, transport it to the plant of the plaintiff 
Association, located in the town of Astico, Yisconsin,’ and there sell it 
to the plaintiff Association. Prior to the enactment of the Agricultural 
Adjustment Act, the individual plaintiffs and the plaintiff Association entered 
into contracts, whereby each of the individual plaintiffs receives from the 
plaintiff Association the average price received by the Association for milk 
of a similar quality sold by it during the same period, less deductions for 
the operating expenses of the plaintiff Association. Prior to the enactment 
of the Agricultural Adjustment Act, the plaintiff Association entered into 
a contract with’ the intervener whereby the plaintiff Association obligated 
itself to sell to the intervener all the milk which it received from the 
individual plaintiffs. This contract is still in force, and by its terms the 
plaintiff Association is to receive from the Intervener a price equal to 
the average current price paid for milk by three Wisconsin condenseries, plus 


an Oe 


40 cents per hundred-weight. The Intervener transports the milk purchased 
by it from the plaintiff Association from Astico, Wisconsin, to the plant 

of the Intervener in Chicago, where all of said milk is sold by the Inter-— 
vener and consumed in fluid form as Class I milk as defined in the License. 


The plaintiff Association and the Intervener are distributors, as 
defined in the License, and are required by the License to pay for milk pur- 
chased by them in accordance with its termse. Neither the plaintiff Asso- 
ciation nor the intervener has complied with the provisions of the License 
with respect to the purchase of milk by theme 


The court is of the opinion that there is no material difference in 
principle between this case and the case of Hdgewater Dairy Coe Vs Wallace, 
Equity No. 13,878, decided by this court in June, 1934. 


In the Edgewater Dairy Case the milk was produced, sold and consumed 
within the State of Illinois. In this case, the milk is produced in the 
State of Wisconsin, transported by the producers to the plant of the plaintiff, 
Columbus Milk Producers Association in the town of Astico, Wisconsin, and 
there sold to the plaintiff Association. After being processed by plaintiff 
Association, the milk is sold by the Association to other distributors, in— 
cluding the intervener, Meadowmoor Dairies, Ince, who call for it at the 
plant of the Association. The production, transportation from farm to dairy 
plant, and transfer of title from producer to distributor all take place 
within the State of Wisconsine +. 


The defendants contend that, upon the stipulated facts, both the plain- 
tiff Association and the Intervener are actually engaged in interstate com— 
mercee The court is of the opinion that the defendants are correct in this 
contention, but is further of the opinion that this is immaterial. 


Defendants further contend that the entire Chicago Sales Area with 
respect to milk is "in the current of interstate commerce". The court does 
ot believe that this contention is well founded, but further believes that 
whether the entire Chicago Sales Area with respect to milk is "in the current 
of interstate commerce" is immaterial. 


As stated in the memorandum in the Edgewater Dairy Case, the Milk Li- 
cense, in the opinion of this court, has three purposes: First; tosfix the 
minimum price at which producers may sell their produce; Second, to limit the 
production of milk by means of assigning to producers thereof so-called 
"bases;" and, Third, to charge the cost of administration under the License 
to producerse 


The fact that an article is produced for export to another states does 
not of itself make it an article of interstate commerce within the meaning 
of Section &, Article I, of the Constitution. The power to regulate inter- 
state commerce, or transactions affecting interstate commerce, does not em- 
brace the power to regulate the production of articles intended for commerce. 
In Heisler v. Thomas Colliery Co., 260 U.S. 2H5, 259, it is said: 


"xkkTe can estimate the contention made. It is that the 
products of a State that have, or are destined to have, 
a market in other States, are subjects of interstate 


fai F ws KP aa | 
iia y AF eek | Hi Fat 


b # = ileus ; + * yet ‘ tte Sos Ke 7 - f 
} i] + a : a va ue aie i a ¥ J Y w. na) 
ts : ; . 
‘ is eC At % $ * 
, "i hy 4 
\ 
‘ 7 E. t ae ~ » rT * . ss 4: 7 
‘ * f 
wy 4 ‘ at \ ma) aay: ' 
| ww “ox o P as Pie) 
; = “5 i ' Pi 
. ‘hha ae. » r ‘ ~ 4 ye oe iy Hat « ¢ - 
i ’ ae ; : “04 Gt i, aes AMERY a wd OR Raa ae 
: , } 4 7 Wy a roma) 4 bs y 
; at : Rs oe WS : on ye) ne 
ae pious ri ona GAPE: eee 14 
Tey. i: ode . , ' a te zi ‘ ; ‘ : + 
; 2 ag leo ag ‘ bite fealty re ax tae, “hie Os ie A 7 hay ee 
‘ ‘pa 4 ; r ba Me ate mel ee ot Vie? Ma re yeas Py A ages reve i age . ae 
. Pipe 
5 , - 
] 
, i 
P A she 
; a Lj 
avi Ma y "1 ve f 
y 7 
ay 
; 7 ™ 


" 
Can 4 
Leg 4 i =- 
. e ‘ 
* 
fy3 
x ee a * 
t 
yy a 


ora \ 


{+i bee, 


+ 
Ay SEP had 
, . 
if d 
ihe | 2 
ea 
if 
a4 aes 
rn AK 
’ 
+ 
* oe, 
8 fi 2a 
. 
+ 
k roe 
& F 
y 
* 


= 


SS 


commerce, though they have not moved from the place of 

their production or preparatione 

"The reach and consequences of the contention repel its 
acceptancee If the possibility, or indeed, certainty 

of exportation of a product or article from a State determine 
it to be in interstate commerce before the commencement of 
its movement from the State, it would seem to follow that 

it is in such commerce from the instant of its growth or 
production, and. in the case of coals, as they lie in the 
ground. The result would be curious. It would nationalize 
all industries, it would nationalize and withdraw from 

state jurisdiction and deliver to federal commercial control 
the fruits of California and the South, the wheat of the 
West and its meats, the cotton of the South, the shoes of 
Massachusetts and the woolen industries of other States, 

at the very inception of their production or growth, that is, 
the fruits unpicked, the cotton and wheat ungathered, hides 
and flesh of cattle yet 'on the hoof,! wool yet unshorn, 

and coal yet unmined, because they are in varying percentages 
designed for and surely to be exported to States other than 
those of their production. However, we need not proceed 
further in speculation and argument. Ingenuity and imagination 
have been exercised heretofore wpon a like contention.***", 
(Italics are the court's). 


(veneer vs Dasenhart, 247 UlS. 251, 2fe, it is said: 


"Over interstate transportation, or its incidents, the 
regulatory power of Congress is ample, but the production 
of articles, intended for interstate commerce, is a matter 
of local regulation." 


Geevelco!) UsSe v. Knizht, 156,0,5..1: Kidd v. Pearson, 12% UsSs J} Chaesaniet 
v. Greenwood, 291 U.S. 584; Hart Coal Corpe v. Sparks, 7 Fed. Supp. 1, ec. 
The view of this court in respect of the validity of the Chicago Milk 
License are stated with some particularity in a memorandum which was filed in 
the Edgewater Dairy Case, supra, Ferhaps a further word should be said con- 
cerning the "bases! by said license provided to be assigned to producers. The 
court is of the opinion that it appears from the Milk License in question 
that the principal purpose of the provisions therein retating to" bases" is to 
limit the production of milk. Unless a dairy farmer has been assigned to him 
a "base", the milk produced upon his dairy farm cannot be sold in a district 
for which a license has been promulgated. It is said, on behalf of the de- 
fendants, that the milk may be sold outside of such districts. But assuming 
that there are districts for which licenses have not been promulgated and that 
there will continue for all time to be such districts (which is a violent 
assumption), still the provisions of the license in respect of "bases" is a 
limitation upon production. 


It igs the court's opinion that the Milk License in question is invalid 
because of lack of authority in the Secretary of Agriculture and’ in Congress 
to regulate the production of milk. 
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Having determined that the Chicago Milk License is not valid, it is 
unnecessary to consider the question as to whether the license is applicable 
to the plaintiff Association and the Intervener. 


The motion of the plaintiffs and the intervening petitioner for an 
injunction will be granted, and that of the cross-plaintiffs for an injunc- 
tion will be denied. 


Counsel may prepare, and on due notice present, a draft of an appro-— 
priate ordere 


(Sigmed) Me BALneai, | 
Judge. 


eae eal 
i, 


Lea ‘ 
nh ¢ " wetael Pade ae , 
er ANUS Cay ag OR) 
iyi cua xia Jas mipee 2th 0 ad Halt 2 ee 
‘ of oe te 4 B Db 3 s mene, - Ay Wie k 


f ini ay . : 
Mey i 


oe 


' 


Ara 


Wiis 


ve Ode 


aie iy 


a oti Y, ney 
Dan eh 


{ i! fg oh! 
AnD AEG Ae SSP 
SPU ce Ra 


hipet 
Phe 


tose ee we 


A: Sy BRGY UATE AIRE rai Maat Sal eae! nares hl Le AN ak, 
Se ales ee i eh | RECEIVED 

*k OCT 3=1934 *& 
10.8, Department of Agroaloure 


DISTRICT COURT OF TER UNITED staras 


ee ean 


pea cole NORTHERN DISTRICT OF ILLINOIS 


HASTERN DIVISION 


Columbus Milk Producers 
Cooperative Association, et al 


Plaintiffs, 
In Equity 
IN 
Noe 13985 
Henry A. Wallace, et al, 


Defendants. 
STIPULATION OF EVIDENCE 


It is hereby stipulated by and between the parties to the above 
entitled cause by their solicitors of record, that said cause shall be 
heard and decided upon the issues raised by the pleasings heretofore 
filed herein; and that in order to expedite the trial of said issues, the 
facts and evidence upon wnich the court shall make its decision shall be 
such only as are contained in this stipulation and facts of which the court 
may take judicial notice; provided, however, that each of the parties ex+ 
pressly reserves theeright to contend that any facts or evidence recited in 
this stipulation are not material or relevant to the issues herein; and ex- 
pressly reserves the complete and full right to appellate review, as provid— 
ed by law, of any decree which may ve entered in this court upon this sti- 
pulation. 


The following facts are hereby stipulated and agreed upons, 


le The plaintiff, Columbus Milk Producers Cooperative Association, 
4S a corporation duly organized under and by virtue of the laws of the 
State of Tisconsin and having its principal place of business in the town 
of Astico, in the State of Wisconsin. I+ will be referred to hereinafter 
as the "plaintiff Association.'! 


ee Hach of the other plaintiffs herein is a citizen and a resident 
of the State of Wisconsin, residing therein and in the vicinity of the said 
town of Astico and is a stockholder of and in the plaintiff Association. 
_ These parties will be referred to hereinafter as the "individual plaintiffs,! 


pint? je Meadowmoor Dairies, Ince, is a corporation duly organized and ex- 

_ isting under and by virtue of the laws of the State of Illinois and having 
its principal place of business in the City of Chicago, in the State of 
Illinois, and is a taxpayer of and to the United States of America. It will 
be referred to hereinafter as the "Tntervener.' 
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4, The defendant Henry Ae Wallace is a citizen and resident of the 
city of Des Moines in the State of Iowa, and is the duly appointed, qualified 
and acting Secretary of Agriculture of the UnitedStates of America. Ag 
Secretary of Agriculture, his official residence is in the City of Washington, 
in the District of Columbia. 


5e The defendant Rexford Guy Tugwell is a citizen and resident of 
the City of New York in the State of New York and is now the duly appointed, 
qualified and acting Under-Secretary of Agriculture of the United States of 
Americae As Under-Secretary of Agriculture, his official residence is in the 
City of Washington in the District of Columbia. On the thirty-first day of 
May, 1934, and on the twenty-first day of August, 1934, was Acting Secretary 
of Agriculture of the United States of America. 


6. The defendant Homer Je Cummings is a citizen and resident of the 
City of Greenwich in the State of Connecticut, and is the duly appointed, 
qualified and acting Attorney General of the United States of Americas As 
Attorney General, his official residence is in the City of Washington in 
the District of Columbia. 


7e The defendant Dwight H. Green is a citizen and resident of the 
City of Chicago, County of Cook, and State of Illinois, and is the duly 
appointed, qualified and acting United States Attorney for the Northern 
District of Illinois, Eastern Division. 


8. The defendant Frank C. Baker is a citizen and resident of the 
City of Chicago and State of Illinois, and is now and ever since February 
5, 1934, has been serving as the duly qualified Market Administrator under 
appointment and designation by Henry A. Wallace ag secretary of Agricul- 
ture of the United States of America, pursuant to the Agricultural Adjust— 
ment Act and in accordance with the ‘terms and provisions of License Noe 40- 
License for Milk, Chicago Sales Area, issued by the defendant Henry Ae 
Wallace as Secretary of Agriculture of the United States of America, on Feb— 
ruary 3, 1934. This License is more fully referred to hereinaftere 


Je On May 12, 1933, the law of the United States of America known 
as the Agricultural Adjustment Act was enacted by Congress and was approved 
by the President of the United States of America. It has been since amended, 
Both as originally enacted and as now anended it will hereinafter be re— 
ferred to as the "Act!!, 


10. On February 3, 1934, the defendant Henry A. Wallace as Secre— 
tary of Agriculture of the United States of America, acting under and in 
pursuance of the authority granted to him by Section & (3) of the Act, 
executed and issued a License for ijilk ~ Chicago Sales Area. A true copy 
of said License is attached to this stipulation, marked "Exhibit reer hays) 
hereby made a part hereof by this reference thereto. 


ll. Thereafter, and on May 31, 1934, the defendant Rexford (. 
Tugwell, then the duly appointed and qualified Assistant Secretary of 
Agriculture of the United States of America, acting as Secretary of Agri- 
culture of the United States of America, under and in pursuance of the 
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nuthority granted to him by Section 4 (3) of the Act, executed and issued 
a License for Milk - Chicago Sales Area, as Amended. A true copy of said 
License, as amended, is attached to this stipulation, marked "Exhibit B", 
and hereby made a part hereof by this reference thereto. 


12. Thereafter, and on June 30, 1934, the defendant Henry Ae 
Wallace as Secretary of Agriculture of the United States of America, acting 
under and in pursuance of the authority granted to him by Section Spal) 
of the Act, executed and issued an Amendment to the Amended License for 
Milk - Chicago Sales Areae A true copy of said Amendment to the Amended 
License igs attached to this stipulation, marked "Exhibit C" and hereby 
made a part hereof by this reference theretoe 


13. Thereafter, and on July 17, 1934, the defendant Henry Ae 
Wallace as Secretary of Agriculture of the United States of America, act~ 
ing under and in pursuance of the authority granted to him by Section 8 (3) 
of the Act, executed and issued an Amendment to the Amended License for Milk- 
Chicago Sales Area. A true copy of said Amendment to the Amended License 
is attached to this stipulation, marked "Exhibit D" and hereby made a 
part hereof by this reference theretoe 


14, Thereafter, and on August cl, 1934, the defendant Rexford Ge 
Tugwell, Under-Secretary of Agriculture of the United States, acting as 
Secretary of Agriculture of the United States, under and in pursuance 
of the authority granted to him by Section 8 (3) of the Act, executed and 
issued an Amendment to the Amended License for milk ~ Chicago Sales Area. 
A true copy of said Amendment to the Amended Licenge ig attached to this 
stipulation, marked "Exhibit BE" and made a part hereof by this reference 
thereto. "license Noe 30 - License for Milk, Chicago Sales Area," set 
forth in Exhibit A hereto attached, together with the Amendments thereto 
get forth in Exhibits B, C, D and HB nereto attached, is hereinafter in 
this stipulation referred to as "the License!’. Whenever reference is 
made hereinto the provisions of the License upon a specific date or during 
a specified period, the term "the License" shall mean "License Noe 30 - 
License for Milk, Chicago Sales Area", as amended and in force upon the 
specific date or during the specified period referred to. 


15, Since February 5, 1934, and for four years continuously there- 
tofore, each of the individual plaintiffs has been and each is now engaged 
in the business of dairy farming, and in the pursuit of his said business 
each maintaing milch cows and herds thereof, farms, barns and other equip-— 
ment suitable for the production, in conformity with the applicable health 
requirements of the Ghicago Sales Area as defined in the License, of 
milk to be sold for consumption as wiole milk in gaid Chicago Sales Area. 


Bach of the individual plaintiffs has an investment of $3,000 in 
the milch cows and herds thereof, farms, barns and other equipment used 
by him in the production of milk, and the gaid milch cows and herds there— 
of, farms, barns and other equipment used by him are of the present value 
of more than $3,000. 
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Each of the individual plaintiffs is a "producer" as defined 
in Article 1, Paragraph A, of the Licenses 


16. Each of the individual plaintiffs conducts his business 
wholly and exclusively within the territorial limits of the State of 
Wisconsin and sells all the milk so produced by him to the plaintiff 
Associations The sale of this milk to the plaintiff Association and 

he terms and conditions of the said sale are as provided in certain 
contracts or marketing agreements existing between the individual 
plaintiffs and each of them and the plaintiff Association. These 
several contracts or marketing agreements will be more particularly 
referred to hereinafter. 


17. Since February 5, 1934, and for five years continuously 
theretofore the plaintiff Association has been and it now is engaged 
in the business of distributing dairy products. In the course and 
conduct of its business it purchases milk from the individual plaintiffs, 
and all of such purchases of milk have at all times been made at the 
dairy plant owned and operated by it in the town of Astico, Wisconsin. 
Its dairy plant at Astico, including equipment therein, has a present 
value of $50,000. The Plaintiff Associationis a "Distributor" as 
defined in the License. 


18. The method by which the milk arrives at the plaintiff 
Association's dairy plant in Astico is as follows: Each individual 
plaintiff himself transports or obtains transportation for his milk 
from his farm to the dairy plant of the plaintiff Association in Astico 
where the milk is delivered into the possession of the plaintiff 
Association and the sale of the milk by the individual plaintiff to 
the plaintiff Association takes place. he production, transportation 
from farm to dairy plant, and transfer of title from producer (the 
individual plaintiff) to distributor (plaintiff Association) all take 
place within the State of Wisconsin. 


19. laintiff Association hag from time to time entered into 
a contract with each of the several individual plaintiffs.e None of 
these contracts has lapsed, expired, been changed or abrogated and all 
of them are now and have continuously since on or before January 1, 
1931, been in full force and effect. With the exception of differences 
in names and addresses and dates of execution, these contracts are 
idential in form and content. A true copy of one of these contracts, 
omitting date of execution and name and address of the "producer", is 
attached to this stipulation, marked "exhibit F" and hereby made a 
part hereof by this reference theret0oe 


20. In accordance with tue terms and provisions of the agreements 
between the plaintiff Agsociation and the respective individual plaintiffs 
(which documents will hereinafter be referred to as "marketing Agreements") 
plaintiff Agsociation has since the effective date of the License, and 
at all times since the execution of the respective marketing agreements, 
purchased all milk produced by the individual plaintiffs, respectively, 
and has paid to the individual plaintiffs for their milk the average 
price received by the plaintiff Association upon its sale thereof, minus 
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a uniform charge on all the said milk of the same grade, kind, type or 
quality, substantially to cover the expense of operating the plaintiff 
Association, but at no time since the effective date of the License, and 
at no time since the execution of the said marketing agreements, or any 

of them, has the plaintiff Agsociation acted as the agent, broker, factor 
or collective marketing agent of tre individual plaintiffs, or any of 
them, under any or all of the said marketing agreementse Under and in 
conformity with the terms of the said marketing agreements and re Oe ero 
them, the individual plaintiffs have, during the months of February, 
March, April, May, June, July and vugust, 1934, received an average net 
price of $1.18 for each hundredweight of milk of 3 5% butterfat content, 
sold by them to the plaintiff Association. Had the plaintiff Association 
paid the individual plaintiffs for nilk purchased by it from them in ace 
cordance with the terms and provisions of the License, the individual 
plaintiffs would have received the following net prices per hundredwei ght 
ef mak of 305% butterfat content in the following months: For the month 
of February, 1934, $1.31; for the month of March, 1934, $1.37; for the month 
of April, 1934, $1.37; for the month of May, 1934, $1.42; for the month of 
June, 1934, $1.61 


21. Following the delivery of milk by the individual plaintiffs 
to plaintiff Association, as hereinabove described, the plaintiff Asso- 
ciation pasteurizes, separates and processes the milk so purchased at 
its plant by the use of its machinery and equipment. After being 
processed, the milk is sold by the plaintiff Association to other 
distributors thereof who call for it at the plant of the plaintiff 
Association, the sale and delivery by the plaintiff Association to such 
other distributors being at all times made at the plaint or dairy build- 
ing of the plaintiff Association. A great portion of the milk so sold 
by the plaintiff Association to other distributors has, for the five 
years last past, been ultimately consumed in the Chicago Sales Area as 
defined in the License. 


22. On May 3, 1933, the plaintiff Association entered into a 
written contract with the Intervener. Since May 3, 1933, the Intervener 
has been and now is engaged in the purchasing, selling, distributing, 
and vending of milk, cream, and other datry products within the Chicago 
Sales Area, as that Area is defined in the License, and has been and now 
is a "distributor" as defined in the License. A true copy of the con- 
tract between plaintiff Association and the Intervener is attached to 

his ¢ipmlation, marked "Exhibit G" and hereby made a part hereof by 
this reference theretoe 


23, Before the expiration of the contract (Exhibit G) and in 
accordance with its terms and provisions, by notice duly given thereunder, 
the Intervener renewed the contract with the plaintiff Association for a 
term of one year from May 3, 1934, and the renewal of the contract was 
duly accepted by the plaintiff Association, This contract will not ex- 
pire, under its own terms and provisions, until May 2, 1935-6 


Since February 5, 1934, the Intervener has been and is now the 


sole and only customer of the plaintiff Association. Prior to May 2, 
1934, the Intervener gave to the plaintiff Association notice of 
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intention either to hold the plaintiff Association to the strict fulfill- 
ment of the terms and conditions of their contract as renewed or to 

treat the said contract as abrogated and cancelled and to refuse to buy 
from or to accept delivery of any milk from the plaintiff Association. 


Oh. Since February 5, 1934, plaintiff Association.has, in accord— 
ance with the terms and provisions of its contract with the Intervener 
(Bxhibit G) sold and delivered to the Intervener milk at a price of 
approximately $1.47 per hundredweight, that sum being the average price 
computed under paragraph Fourth of said contract. Since said date the 
Intervener has transported, or has caused to be transported, all milk 
sold by the plaintiff Association to the Intervener from the State of 
Wisconsin into the City of Chicago in the State of Illinois, where, in 
accordance with the common practice in this respect, it has been phy si- 
cally intermingled, in the plant of the Intervener, with milk produced 
in Illinois, and has been thereafter sold by the Intervener and consumed, 


7 


as Class I milk as defined in the License, in said City of Chicagoe 


25. Plaintiff Association is unable, without the cooperation of 
Intervener.to comply with sub-parngraph 3 of Paragraph 4 of Section A 
of ‘Exhibit A of the License, which requires each distributor to report 
from time to time to the Market Administrator as to the quantities of 
milk sold as Class I, Class II and Class III nilk, respectively. The 
reason for its inability so to report is that it sells all milk handled 
by it to the Intervener and accordingly has no independent knowledge as 
to which class said milk or any part thereof ultimately falls into. 


26. In accordance with the License, bases have been established 
for the individual plaintiffs. Since February, 1934, the blended price 
per hundredweight for delivered base milk and the price per hundredweight 
of surplus milk as computed by Frank 0. Baker pursuant to the provisions 
of the License; the quantities of delivered base milk, of surplus milk 
and the total quantity of milk received by the plaintiff Association have 
been as follows: 


February March April May June 
Blended price for delivered 
base milk feOebe Chicago, 


7O mile zones | S165 $1.59 $1.60 $1.63 $1.84 
Price for surplus and 

Class tis milke 09 2S o1e Ok 039 
Delivered base milk 

received, lbs. 597,364 661,035 639,711 668,851 666,630 
Surplus milk received 187,486 222,375 132,324 112,249 114,370 
Total quantity of milk 734,850 $93,310 772,035 $01,000 761,000 
received 
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Cfe The plant of the plaintiff Association is located at Astico, 
Wisconsin, which is approximately 125 miles from the City Hall in Chicago. 
None of the individual plaintiffs are members of the Pure Milk Association, 
which is a corporation organized under an Act of the General Assembly of 
the State of Illinois entitled, "An Act in Relation to Agricultural Co- | 
operative Associations and Societies", approved June 21, 1932, as amended. 


Since the effective date of the License and continuously for more 
than one year theretofore, the Intervener has been engaged in the business 
Of distributing milk and dairy products. In the course of its business it 
purchases milk from the plaintiff Association and from other distributors’ 
of milk and milk products in the states of Illinois, Indiana, and Wiscon- 
sin. Approximately 17.69 per cent of the Intervener's supply of milk is 
purchased from the plaintiff Association. Approximately 76.61% of all whole 
milk purchased by the Intervener is purchased from distributors located in 
Wisconsin and Indianae Milk so purchased by the Intervener is transported, 
or caused by it to be transported from Wisconsin or Indiana to its dairy 
plant in the City of Chicago where said milk is stored, processed, bottled 
and sold in the City of Chicago within the Chicago Sales Area, as defined 
in the License. Intervener purchases no milk directly from farmers or 
producers thereof; all milk purchased by the Intervener is purchased from 
Other distributors of milk, including distributors who are co-operative 
associations of producers. 


The Intervener has an investiwent of approximately $100,000.00 in 
its dairy plant or building in the City of Chicago, which is equipped 
for the conduct of the business of the Intervener. 


e&. Pursuant to the Act, Henry A. Wallace, Secretary of Agricul- 
ture, made and published the following General Regulations, Agricultural 
Adjustment Administration, upon the following respective dates: 


Auge 25, 1933, General Regulations, Series 3, 

Auge 29, 19355, General Regulations, Series 3, Article of Amendment 
No. Il, 

Auge 16, 1933, General Regulations, Series 44, 

Jane %3, 1934, General Regulations, Series 4, Revision l, 

June 5, 1934, General Regulations, Series 4, Revision 1, Article 
of Amendment Noe le 


Copies of each of the aforesaid General Regulations are marked respect— 
ively Exhibits "HT, "zr", "7", "K" and "L", and are attached hereto and 
made a part hereof by this reference thereto. 


Any and all notice which was required to be given by the Secretary 
in (a) issuing the License, and (b) amending said License, by any appli- 
cable then existing general regulations prescribed by the Secretary of 
Agriculture was in allrespects duly given in full compliance with any 
and all of the then existing applicable general regulations made and pre— 
scribed by the Secretary of Agriculture. 


e9e It is further stipulated and agreed that the following is a 


statement of the testimony which EH. W. Gaumnitz would give if called as 
a witness: 
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My previous economic training and experience are as follows; 


Graduated University of Minnegota, 1921, degree of B. Des. 
subsequently received degree of M. Ae, and Ph. D.; Instructor and 
Assistant Professor of Agricultural Economics, University of Minnesota, 
1921-1925; Agricultural Economist, Dairy Production, Iowa State College, 
1925-1928; Agricultural Economist, California State Department of Agri- 
culture, 1928-1930; Agricultural Zconomist, Market Research in Dairy 
Products, Bureau of Agricultural Economics, U. S. Department of Agricul- 
ture, 1930-1933; Economic Advisor, Dairy Section, Agricultural Adjust- 
ment Administration, since May, 1933.6 


Ie Economic status of milk producers as a result of the de- 


pression. 


Throughout the country, a wide disparity exists between the 
prices received by farmers for dairy products and the prices paid by 
said farmers for commodities purchased. In August, 1934, the prices 
received by farmers for dairy products in terms of purchasing power 
were but 65 percent of the prices received for said products during 
the period August, 1909 to July, 1914 (the dase period specified in 
the Agricultural Adjustment Act, pursuant to the provisions of which 
the Chicago License was formulated). 


The average farm prices in money (not purchasing power) received 
by Illinois, Wisconsin and Indiana producers per hundredweight of milk 
sold at wholesale during the base period, August, 1909 to July, 1914, 
during the years 1929--1933, inclusive, and the first eight months of 
1934, respectively, were as follows: ' 


Lidinois Wisconsin Indiana 

Base period, 
August, 1909 ~ 
July, 1914 Sa Slee $ 1.62 
1929 2038 2.05 23 
1930 SP 1.63 Sele 
1931 gy diets VATA 
1932 1238 88 1.33 
1535 nea 097 teey 
1934: 

January $ 1.35 $95 $ 1.35 

February 1.40 1.08 Ee40 

March 1.30 Lao Ten 

April 1.30 1.02 145 

May P30 1.02 1640 

June 1.45 1.06 1-40 

July 1.65 1.04 1] 1.45 

August 1.50 1.50 
Average, first 


eight months, 1934; or Balt). $ 1.04 2/ 
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1/ Preliminary. 
e/ Seven-month average. 
sates 


ua nf @ ob 


ree { 


wn ee 


“SG 


The average dealers! buying price, per hundredweight, fab country 
station within 70 miles of the City Hall in Chicago, for Class I milk hav- 
ing an average butterfat content of 35 percent during the years 1929-1933, 
inclusive; ard the first eight months of 1934, respectively, were as follows: 


1929 $ 2.67 
1930 2.67 
SG ue Cesc 
1932 1.91 
1933 1.70 
1934 
January $ 2.00 
February veh 
March Le {5 
April L./5 
May 1.75 
June 2.00 
July eed 
August Bhi s49) 
Average, first 
eight months, 1934: $1.94 per hundredweight 


The following table indicates the gross income received by milk 
producers for milk produced on farms in Wisconsin, Indiana, Illinois, 
and in the United States, for the years 1929 and 1932, respectively: 


Wisconsin Indiana Illinois U. 5. 
1929 $228 552,000. $68,110,000. $104,376,000. $2,322,55%3,000. 
1932 99,157,000. 36, 396,000. 63,308,000. 1,260, 424, 000. 


The foregoing figures indicate a decline in gross income from milk 
between 1929 and 1932 of 56.6 percent in Wisconsin, of 46.6 percent in 
Indiana, of 39.4 percent in Illinois, and of 45.7 percent in the United 
Statese 


The decline in the income to the dairy farmer from his sale of milk 
has been caused in part by the widespread economic depression which has re- 
duced the price which consumers were willing or able to pay for milk. The re- 
duction in the demand for milk has led to unwarranted price cutting, extended 
price wars, and other methods of destructive competition among distributors. 
In the course of such price wars distributors reduced the price paid by them 
to the farmers for milk purchased below the point justified by the existing 
supply and demand situation. Such unwarranted price cutting, if continued, 
would ultimately result in a shortage of milk for fluid consumption, since 
some producers and distributors who were needed to supply the market with 
normal fluid milk requirements would be forced out of business The practice 
of price cutting thus operates to the detriment of producers, distributors 
and consumerse The disastrous decline in the price received by farmers for 
milk has led to strikes and violence in a nuriber of metropolitan milk sheds. 
Between June, 19535 and February, 1934, such producer strikes occurred in the 
States of Illinois, Connecticut, Pennsylvania and New York. 
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The issuance of the Chicago License for Milk is part of a com- 
prehensive nationwide plan being put into effect by the Secretary of 
Agriculture pursuant to the powers vested in him by the Agricultural 
Adjustment Act for the purpose of restoring the purchasing power of the 
dairy farmer by the gradual adjustment of such purchasing power to its 
pre-war level during the period 1909-1914. Licenses for milk similar to 
the Chicago License have been issued and are now in effect in the fol- 
lowing forty-two important fluid milk areas: St. Louis, Missouri; 
Alameda County, California; Philadelphia, Pennsylvania; Baltimore, Mary-— 
land; Los Angeles, California; San Diego, California; Des Moines, Lowa; 
Minneapolis and St. Paul, Minnesota; Omaha, Nebraska and Council Sluffs, 
Iowa; Hvansville, Indiana; Boston, Massachesetts; Kansas City, Missouri- 
and Kansas City, Kansas; Lincoln, Nebraska; Sioux City, Iowa; Wichita, 
Kansas; Indianapolis, Indiana; Providence, Rohode Island; Newport, Rhode 
Island; Fall River, Massachusetts; New Bedford, Massachusetts; Detroit, 
Michigan; Richmond, Virginia; Lexington, Kentucky; Leavenworth, Kansas; 
Quad Cities, Iowa and Illinois; Louisville, Kentucky; Oklahoma City, 
Oklahoma; Fort Wayne, Indiana; Savannah, Georgia; Tulsa, Oklahoma; Denver, 
Colorado; Fort Worth, Texas; and the following cities in Michigan: Ann 
Arbor, Battle Creek, Bay City, Flint, Grand Rapids, Kalamazoo, Lansing, 
Port Huron, Saginaw, and Muskegone Additional licenses are now being 
formulated and will shortly be issued by the Secretary. 


IIe Relative importance of the dairy farming industry. 


The following table indicates the proportion of the total cash in- 
Gome of farmers from farm production in Wisconsin, in Indiana, in I1li- 
nois, and in the United States for the year 1932, reoresented by the cash 
income from milk production; 


Wisconsin Indiana Illinois United States 
Total cash 
farm income $158,756,000  $123,023,000 $204,099,000 $4,199, 447,000 
Cash farm income 
from dairy 
products 93,573,000 30,200, 000 52, 632,000 985,099,000 
Percent cash farm 
income from dairy 
products is of 
total cash farm 
income 589 24.5 2537 23 05 


During the year 1941 the gross income of all farmers in the United 
States, derived from the sale of dairy products, was $1,614,394,000. Thig 
sum may be compared with the total value of products of the following in- 
dustries during the same year: 


Motor vehicles (not including motorcycles) $1,567,526, 000.00 
Steel works and rolling mills - 1, 402, 643,000.00 
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Iii. The parity price. 


The "parity price', or the price of milk per huridredweight which 
Illinois, Wisconsin and Indiana producers should have received for milk 
sold at wholesale during August 1934, in order to give them a purchasing 
power for their milk equivalent to the purchasing power of a similar quan- 
tity of milk during the period from August 1909 to July 1414 (the base 
period specified in the Act) were: Illinois, $1.87; Wisconsin, Glghey serie 
Indiana, $1.93. 


These parity prices are computed in the following manner: Dine 
average price of $1.57 received by Illinois producers for milk sold at 
wholesale during the base pefiod, August, 1909 to July, 1914, is adjusted 
(1) by applying thereto the August, 1934, index of prices paid by farmers 
for commodities bought, being 123 per cent of the average of such prices 
during the base period, and (2) by applying to the resulting figure of 
$1.93 the index number of seasonal variation in prices, the August price 
being normally 3.3 per cent below the average monthly price in Illinois. 
The parity prices for Wisconsin and Indiana are computed in a like manner. 


These parity prices, so computed, are probably lower than the true 
parity price for producers supolying the Chicago Sales Ayea, for two rea— 
sons: (a) sanitary regulations adopt ed since the base period have increased 
the relative cost of production and improved the quality of the commodity 
under consideration, thereby justifying a higher paritv price: (b) the 
computation is based upon the prices received by Wisconsin, Indiana, and 
Illinois producers generally , not merely to producers supplying the Chicago 
Sales Area, who presumably, by virtue of their location advantage, were re- 
ceiving a higher price during the base period than farmers generally in the 
states of Wisconsin, Indiana, and Illinois. 


The dealers! buying price at Chicago, f.o.b. city for Class I milk 
testing 365 percent butterfat, when adjusted to parity levels as of August, 
1934 was $2.28 per hundredweight. 


This parity price is computed in the following manner: The average 
base period (August, 1909 to July, 1914) dealers! buying price per hundred 
weight, f.0ebe city, for milk testing 3.5 percent butterfat is adjusted: (1) 
by applying thereto the August, 1934 index of prices paid by farmers for 
commodities bought, being 123 percent of the average of such prices during 
the base period, and (2) by applying t the resulting figure the index of 
seasonal variation in prices of 99.63, the August price for this class of 
milk being normally -/ percent below the average of such prices for the year. 


IVe Relationships between the prices received by farmers for milk 


in different uses, and intermarket price relationships of milk products. 


ae Uti cavion Of milk’ in the United States. 


The milk produced in the United States is distributed 
among several uses, such ag (1) milk for consumption as fluid milk, (2) 
milk for consumption as fluid cream, and (3) milk for conversion into 
and consumption as (a) butter, (b) cheese, (c) condensed and evaporated 
milk, (a) ice cream, (e) powdered milk, and (f) etc. 
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The following figures indicate the volume of milk and the butter- 
fat content of such milk utilized in specified manufactured products and 
for consumption as milk in the United States during the year 1932*. 


a ae 


Pat in mile used 2! 
(1000*1bs.) 


Product Werle Wile used Xt 
AA00G sed. 


Factory product 2/ 


Butter, creamery and whey 34, 386,162 1,369,389 

Cheese, American (whole and part 

skim) 32801, 107 136,534 

Cheese, other than American, and 

cottage, pot and bakers! 1,082,352 36,667 

Evaporated milk (whole) 3,611,101 132,361 

Condensed milk (whole) 2u7,182 9,085 

Ice cream (factory) 2,322,998 90, 068 

Powdered cream 1555 61 

Powdered milk (whole) 90, 808 35479 

Malted milk 2 59059 a 1, 346 
Totals used for factory products MB 578,332 Ly [65920 
Butterfat from whey cream 30, 436 149.999 
Butterfat from butter, etce used 

in ice cream Pp aa a Cy Se 
Net used for factory products “Uy 754, 932 1, 746; 652 
Milk used by nonfarm 3/ population 31,991, 461 1eeoecra 


i/ Based on the quantities of milk and cream reported as being received 
for use in these products. In addition, some fat remains in skim 
milk on farms, some is lost in spillage, .stickage, etc. before being 
delivered, and some is excluded through rounding of fractionalWweights 
and tests upon delivery. 


e/ These data differ in several respects from some published prior to 
November, 1932. The estimates of milk and butterfat required per 
pound of product are based chiefly on reports received for 1930 and 
1931 showing quantities of milk and cream received by plants and the 
quantities of products made. Allowance has been made for duplica- 
tion, principally in fat recovered from whey and in the use of such 
nanufactured products as butter and evaporated or condensed milk in 
ice creame It has been assumed that milk and cream used in ice cream 
made in homes and in small establishments not reporting as factories 
‘is included as consumption as fluid milk or cream. 


3/ The quantities shown exclude consumption by the urban farm population. 
The quantities of milk here shown as consumed are those indicated by 
reports from local Boards of Health. Current estimates of sale of milk 
and cream from farms and current estimates of milk production by cows 
not on farms, if confirmed by further study, would indicate a lower level 
of milk consumption in the South, particularly in the South Atlantic States. 


* Source; United States Department of Agriculture, Bureau of 
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The following table indicates the proportion of the total milk 
used for fluid milk and for manufactured dairy products that was utilized 
in. each product during the year 193e:3 


Product Percentage of Total Milk 
Used in Hach product 


Factory product 


Butter, creamery and whey Wy, Uy 
Cheese, American (whole and 

part skim) 500 
Cheese, other than American, 

and cottage, pot, and bakers! 1.4 
Evaporated milk (whole) Wey 
Condensed milk (whole) oo) 
Ice Cream (factory) 1/ 2.4 
Powdered cream ‘ 
Powdered milk (whole) aur 
Malted Milk * 
Nec Uced for factory products. 1/ 58 03 
Milk used by non-farm population ie 
Total 100.0 


1/ Allowing for duplication resulting from inclusion of butterfat from whey 
cream used in butter and butterfat from butter, etc., used in ice cream. 
* Less than one-tenth of one percent. 


The demand for all milk is derived from the demand for milk in 
different uses. Milk is distributed among the different uses noted above, 
and the relative volume entering the various uses fluctuates according to 
Changes in relative prices of the finished products engendered by changing 
demand conditions for the various products. <Any activity that tends to 
establish and maintain normal relationships between prices of the various 
products, and that tends to raise and maintain the price of butterfat in 
one or more of its major uses, also tends to stabilize prices received by 
producers for milk in all uses. 


be Production of specified dairy products in major producing states. 


The milk utilized in the manner indicated in the foregoing table 
is produced and processed in highly concentrated producing nrease This 
fact becomes evident upon consideration of the volume of production of 
specified manufactured products which is produced in major producing 
states, indicated in the following tables. 


The following table indicates tne proportion of the total United 
States production of creamery butter in 1932 that was produced. in the 
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major producing states of towa, Minnesota, Nebraska, and Wisconsin:* 


State Anount — Percentage of U.S. Total 
oer Seen com _ {1,000 HIN) ede NN IO PEE: aE — 
Towa 2LyoSL 13.0 
Minnesota 231, 659 16.6 
Nebraska $5,660 het 
Wisconsin 170,359 aver 
Total Four States 757,189 UU. 
United States 1,694,132 100.0 


* Source: U. S. Department of Agriculture, Bureau of Agricultural 
Economics, Divisionof Dairy and Poultry Products. 


The foregoing figures indicate that 4uues percent of the creamery 
butter manufactured in the United States is produced in the states of 
Iowa, Minnesota, Nebraska and Wisconsin. 


The following table indicates the proportion of total production 
of cheese in the United States in the year 1932 that was produced in Wis- 
Cconsin and New York: * 


State Amount Percentage of U. S. Total 


Wisconsin 302, 439 51.5 
New York 764861 1363 
Total Two States 380, 600 64.8 
United States 587,627 100.0 


* Source: U. S. Department of Agriculture, Bureau of Agricultural Econ- 
omics, Division of Dairy and Poultry Froducts.e 


The foregoing figures indicate that 64.3 percent of the cheese pro- 
duced in the United States in 1932 was produced in the States of Wisconsin 
and New Yorke 


The following table indicates the production of evaporated milk in 
1932 by specified states and the proportion such production was of total 
United States production of evaporated milk:* 


State Amount Percentage of U. S. Total 
mee O00 bes J Ted 
Wisconsin 629, 641 Hee oh 
New York 99,341 6.3 
California 203,554 1320 
Illinois 87,260 5.6 
Ohio &0, 300 Pat 
United States 1,570,612 100.0 


*Source: United States Department of Agriculture, Bureau of Agricultural 
Economics, Division of Dai ty anid Poultry Products. 
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The foregoing figures indicate that the states of Wisconsin and 
California produced 53.1 percent of the total evaporated milk produced 
in the United States in 1932. 


Manufactured dairy products, to a lesser extent cream, and to a 
still lesser extent fluid milk, are readily storable and transportable. 
In the case of cream and manufactured products, this factor of storability 
and transportability is reflected in the free flow of these products 
between markets, whereas high transportation costs, engendered by the bulk 
and perishability of fluid milk, render it uneconomical to transport Bi abe 
milk long distances. The free flow of these products between markets 
results in inter-market price relationships of such nature that the prices 
of these products tend to vary between markets only by. the amount of trans- 
portation costs from one market to the next, plus the necessary additional 
handling charges other than transportation. In addition to the foregoing, 
a considerable volume of dairy products, chiefly evaporated milk, is ex- 
ported from the United States, yearly, and a rather large volume of cheese, 
especially Swiss and Italian varieties, is imported yearly. 


The above generalizations are substantiated by a consideration of 
the (1) receipts of milk, cream, butter and other dairy products at 
specified markets, and (2) between prices in different markets. 


Ce Receipts of specified dairy products at the principal markets. 
The following table indicates the receipts of cream and milk at 


New York City and the metropolitan area by states of origin for the year 


1933:* 


State : Receipts 
; Milk : Cream 
na /0-ouart unite 4o-Quart units 

Connecticut ; 231,895 opi aye 
Delaware 34, 387 3,292 
Illinois cose teas 
Indiana 2, OU 17,355 
Maryland 153,104 670 
Massachusetts 133,206 S68 
Michigan oe 642 
Missouri -- 300 
New Jersey oOo fet 23, 474 
New York 22,383,523 1,135,418 
Ohio 4910 30,28 
Pennsylvania 4 9095, 0L5 200,578 
Tennessee 4.96 5,600 
Texas —— 200 
Vermont 1,376,316 121, 346 
West Virginia —- 200 
Wisconsin . a os OG 
Total 33,041,773 1,573,461 

*Source: United States Department of Agriculture, Bureau of Agricultural 
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eae a : 
The following table indicates the receipts of milk and cream 
at Boston, and the metropolitan area by states of origin during the 


year 1933:* 


Milk Cream 
1933 (4o-Quart, Units) _(40-Quart Units) 

Connecticut eh 200 
Hivanois -- 3.3950 
Indiana -- 22,563 
Kansas — FeO ES 
Maine 769, 494 52, 626 
Maryland -- 4y./00 
Massachusetts 5u4,091 1,509 
Michigan ole UB, 302 
Minnesota -~ 21,682 
Missouri —- 305 f 03 
New Hampshire 670,569 19, 954 
New York 359,366 23,425 
Ohio -+ 15,433 
Rhode Island 1,654 ra) 
Tennessee _~ 114565 
Vermont 3,376,147 228,457 
Wisconsin -- 52,162 
Pennsylvania -- 207 

Dote! 5, (21,550 539, 406 
*Source: United States Department of Agriculture, Bureau of Agricul- 


tural Economics, Division of Dairyvand Poultry Producte. 


The following table indicates the receipts of milk and cream at 
Philadelohia and the metropolitan area by states of origin during the 


year 1954:* 


Milk Cream 
1933 (4O-Quart Units) (40-Quart Units) 
Delaware 517,018 Eres) 
Diste Columbia a 150 
Illinois _ 2,263 
Indiana 340 YU 43 4 
Maryland S47, 706 34, 202 
Michigan ee 1, 400 
Minnesota _ 5,925 
Missouri _~ 4,009 
New Jersey 562,933 eyOse 
New York —- Cpe 
Ohio — &, 940 
Pennsylvania 4 SUN, 597 69,497 
Texas -- 200 
Virginia 5 54S W434 
West Virginia 9,367 2,620 
Wisconsin tee Shgu¢e 
Total 6,787,631 268,577 
*Source: United States Department of Agriculture, Bureau of Agricul- 


tural Hoonomics, Division of Dairy and Poultry Products. 


ae 


Vase sh 
4 


a 
ei 


de Exports and imports of dairy products. 


The following table indicates the volume of domestic exports of 
butter from the United States, by countries of destination for the year 
ended June 30, 19443 a) 


Country Amount 
(1000 pounds) 

United Kingdom dl 
Honduras 108 
Panama 369 
Mexico 128 
Cuba t. 
Haiti,Republic of e9l 
Other West Indies 2/ 214 
Columbia 12 
Peru 14 
Venezuela U5 
Philippine Islands 64 
Other Countries uy keO 

Total 1366 


1/ Source: Yearbook of Agriculture, 1934. 
e/ Excludes Bermudas. 


Domestic exports of cheese from the United States, by countries of 
destination, for the year ended June 30, 1933, were as follows: 1/ 


Country Amount 
(1000 pounds) 

Panama 640 
Mexico 69 
C anada Yd} 
Fonduras 50 
British Honduras CD 
Cuba 56 
Virgin Islands 59 
Haiti, Republic of 26 
Other West Indies 2/ fe 
China 36 
Philippine Islands 150 
Other Countries 219 

Total 1346 


1/ Source; Yearbook of Agriculture, 1934. 
2/ Zxcludes Berumdas. 


The following table indicates the domestic exports of condensed 
milk during the year ended June 30, 1933, by countries of destination 1/ 
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Country 


Amount. 
(1,000 pounds) 


Total Europe OL 

Cuba 360 

Philippine Islands Lec 

Hong Kong 1325 

China 699 

Z Mexico eet 
Jamaica 1073 

Honduras eee 

Costa Rica 129 

Venezuela 176 
Other countries 666 

Total 6347 


An Source: Yearbook of Agriculture, 1934. 


The following tables indicates the exports (domestic) of evaporated 
milk from the United States, by countries of destination, for the year 
ended June 30, 1933: 1/ 


1/ Source: 


Imports of butter into the United States, by countries of origing 


) Country Amount 

(1,000 pounds) 

| United Kingdom 926 

. Other Europe cy 

Total Hurope 957 

Philippine Islands Rie Re cle 

Panama 4,616 

Peru 242 

China 5D5 

British Malaya 628 

Cuba ee 

Japan 184 

F Mexico 700 

Netherland West Indies Lord 

Netherland East Indies 879 

Siam 1,847 

4 Newfoundland and Labrador ~ 503 

Other countries 1,405 

Total 335,666 


Yearbook of Agriculture, 1934. 


for the year ended June 30, 1933, were as follows: 1 
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Country Amount 
(1,000 pounds) 


United Kyngdom 12? 
Denmark 124 
Other Europe 106 

Total Europe 309 
New Zealand D47 
Canada 64 
Other countries mes 

Total 991 


yf Source: Yearbook of Agriculture, 1934. 


Imports of cheese into the United States, by coun~ 
tries of origin, for the year ended June 30, 1933, were as follows: 1 


Cheese, Emmenthaler Swiss) 


Countr Amount 
(1,000 pounds) 


Switzerland 10,492 
Denmark O18 
Germany 420 
Other countires 874 

Total 12,304 


Cheese other than Swiss 


Italy BU ,OIo 
France Os tte 
Yetherlands Baie 
Switzerland 1,516 
Other Europe oe Oe 

Total 41,802 
Canada iP ee 
Other countries 708 

Total 43,619 


iu Source: Yearbook of Agriculture, 1934. 


e. Intermarket price relationships. 


The free flow of manufactured dairy products between different 
markets in response to price changes engendered by changing supply and 
demand conditions results in decidedly close correlation between the 
prices of dairy products in different markets. The relationship betreen 
the wholesale price of 92 score butter at New York City and Chicago, 
Filinois, is shown in Figure 3. If the wholesale price of 92 score 
butter at New York should become so high relative to the wholesale price 
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of 92 score butter at Chicago that shippers of butter could make a greater 
profit by shipping their butter to New York than to Chicago, they would do 
sO, increasing supplies on the New York City market and thereby tending to 
reduce prices in New York City relative to prices in Chicago, and vice- 
versa if the wholesale price of 92 score butter at Chicago should become 
such that it would be more profitable to ship butter to Chicago rather than 
New York City. 


In addition to the above intermarket price relationships, the 
supply of the raw material, butterfat, is rather readily interchangeable 
between products, so that the prices received by producers of butterfat 
in all uses tend to be markedly inter~related. These producer price 
inter-relationships are due to the fact that farmers can and do shift 
their disposal of buttorfat from one use to another as price conditions 
warrant, thereby tending to keep the farm price of butterfat in any one 
of the several uses closely associated with the farm prices of butterfat 
in all other uses. 


These intermarket price relationships are evidenced by a considera~ 
tion of the relationships between (1) the index of the United States average 
farm price of butterfat and the index of the United States farm price of 
milk sold at wholesale (such indices are the percentage each yearly aver- 
age price is of the 1910-14 average of the yearly average prices, or in other 
words, the 1910-14 average of the yearly average prices =” 100,(2) the 
index of the United States average farm price of butterfat and the index 
of the United States average farm price of butter (in both cases the 1910- 
1914 average of the yearly average prices = 100), (3) the average monthly 
farm prices of butterfat in the United States and the average monthly 
wholesale prices of 92 score butter at New York City and Chicago, and (4) 
the United States farm price of butterfat and the prices paid producers for 
milk at condenseries, such milk being utilized in the manufacture of 
condensed and evaporated milk. 


The relationships noted in (1), (2), (3) and (4) above are de- 
picted graphically in figures 1, 2, 3 and 4 to 11 respectively (figures 
4 to 11 depicting the relationship between the United States average 
farm price of butterfat and the price paid producers at condenseries 
(processing plants engaged in the manufacture of condensed and evaporated 
milk) by geographical divisionse) The marked relationships noted above 
obtain because of the interchangeability of the supply of the raw material, 
butterfat, and substantiate the contention that any regulation that tends 
to stabilize and raise the price of butterfat in any one of the major 
products in which butterfat is vtilized, also tends to stabilize and 
raise the price of butterfat in all uses. 


The prices. received by producers for milk used for consumption 
as fluid milk are V8Posely related to the prices received by producers 
for butterfat used in the production of manufactured dairy productse These 
close relationships arise from the fact that it is impossible to forecast 
accurately the daily requirements of fluid milk in any milk market, so 
that milk intended for fluid distribution finds its way into manufactured 
products; and the fact that the price relationships between fluid milk and 
milk for manufacturing purposes are so close indicate that the interchange- 
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ability of supply of milk for fluid distribution and of milk for manufacturing 
purposes is of such nature that fluid milk prices in any given area are 
subject to the same supply and demand forces on a national scale as those 

to which manufactured products are subject. 


The demand for fluid milk in any given market varies markedly from 
day to day. So important is this factor that producers must supply a quan- 
tity at least 15 percent in excess of the average daily consumption in the 
market, a margin of safety, in order to meet unpredictable daily variation 
in demand. In addition, in most milk markets an amount in excess of the 
daily sales plus the margin of safety is usually produced and brought to 
the distributor's plant. This milk is collected from the farmer and is 
combined andprocessed in the distributor's plant, so that the milk of 
any producer so handled is indistinguishable from that of any other producer. 
In addition, it is impossible to determine at this point what portion of 
the milk in the distributor's plant will finally be consumed as fluid milk 
in that market, or what portion of the milk will be converted into manu- 
factured dairy products and perhaps sold in distant markets. It is quite 
common for distributors to have "route returns", that is, milk that. is 
bottled for fluid distribution, is taken out on the delivery route, and, 
finding no market, is utilized in manufactured dairy productsSe 


These statements are evidenced by intermarket price relationships, 
and by the relationships between prices of fluid milk and milk for manu- 
facturing purposes. If fluid milk prices in any given market were not 
affected by the prices of milk in other distant markets and by the price 
of butterfat in all other uses and did not in turn affect the price of 
milk and butterfat in other distant markets and in other uses, there would 
be little reason to expect a close relationship between the prices received 
by producers of fluid milk and those received by producers of milk for 
manufacturing purposes. 


However, the prices received by producers for fluid milk testing 
3.5 percent butterfat used for fluid consumption are closely related to 
the Unitod Szates average farm price of butterfat. These relationships 
are not restricted to a country-wide consideration; the prices received 
by producers in every market area, whether surplus or deficit, bear these 
marked rolationships to the United Syates average farm price of butterfat. 
Since it was demonstrated that the prices received by producers for butter~ 
fat entering into specific uses are closely related to the United States 
average farm price of butterfat, it naturally follows that the prices re- 
ceived by producers for milk used for fluid consumption are closely associated 
with the prices received by producers for butterfat entering all other uses. 


The relationships noted above are graphically depicted in figures 
12 to 21, inclusive, which show the relationship between the United States 
average farm price of butterfat and the prices paid producers for 3.5 per 
cemt milk used for fluid consumption in the markets of Hartford, Connecticut; 
New York City, New York; Boston, Massachusetts; Washington, D. Ges os 
Angeles, California; Baltimore, Maryland; Seattle, Washington; Richmond, 
Virginia; Milwaukee, Wisconsin; and Louisville, Kentucky e 
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The relationships noted above obtain because farmers will, over a 
period of time, shift their method of disposal of the milk they produce 
as price conditions warrant. If an adequate supply of fluid milk is to 
be assured in any given market, the prices received by producer's must be 
sufficient, over a period of time, to cover the additional costs incurred 
in the production of high quality milk for consumption as fluid milk. On 
the other hand, the existence of abnormal differentials between the price 
of fluid milk and milk for manufacturing purposes will cause producers to 
shift their marketing in the direction of the more favorable prices, con 
tinuing the process until normal price relationships are restored. 


f. Effect of price fluctuations in unstabilized markets on 
interstate commerce. 


Disturbed market conditions arising from price cutting and un- 

fair trade practices have been prevalent in the Chicago market. Such prac- 
tices have been accompanicd by discrimination among producers and ruinous 
prices to them for their product, leading to serious producer strikes with 
consequent loss to producers, distributors, and the consuming public. The 
most recent of such producer strikes occurred in February, 1934, and involved 
approximately 18,000 producers supplying the Chicago market. This strike 
lasted for a period of five days, was accompanied by violence, and cut off 
temporarily most of the fresh milk supply from the Chicago metropolitan area. 


As has been pointed out, the economic depression has curtailed the 
purchasing power of the consumers of dairy products, and in an effort to 
capture for themselves a larger share of the restricted market, distributors 
of milk have engaged in price wars and other destructive competitive practicese 
These practices affect not only the local market but also exert an influence 
upon the price of milk in all of its uses in other markets throughout the 
nation. The influence of these local practices is widespread because of the 
relationship which exists between the prices of milk in its various uses and 
because. of the relationship between the prices of manufactured dairy products 
on the markets throvghout the country. The consequences of a price war in 
a local market may be analyzed as follows: 


The effect of price fluctuations on local markets. A decrease in 
the price paid to producers of market milk, (milk consumed in fluid form), 


because of a price war, results in the sale of a larger quantity of the 
local milk supply for processing into manufactured products, and a corres~ 
ponding increase in the quantity of products manufactured. This shift in 
the disposition of the milk supply is due to the following facts: 


(1) The differential between the price paid to the producer of 
market milk and the price paid to the producer of manufacturing milk 
normally tends to equal the difference between (a) the cost of trans- 
porting fluid milk, plus the cost of producing such milk in conformity 
with the applicable health requirements of urban centers, and (b) the cost 
of transporting dairy products plus the cost of producing manufacturing 
milke 
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(2) If price conditions warrant, because such price differentials 
are less than the difference in cost of transportation and production of 
the two types of milk, producers will abandon the production of market 
milk to produce manufacturing milk. 


The increased output of dairy products in the local market tends 
to cause a decrease in the price of butter and other manufactured dairy 
productse The pressure of this abnormal quantity of manufactured dairy 
products in the local market is felt in other markets becuase inter-market ~- 
price relationships are such that the price of manufactured dairy products 
tends to vary between markets ally by the transportation and handling costs, 
and the processor who purchases his raw material at a lower cost is able 
to ship his product profitably to more distant markets. The disturbance 
of the price balance between the local market and interstate markets 
serves also to check the importation of manufactured dairy products into 
the local market. 


The effect of price fluctuations on interstate marketse 


The added influx of butter and other dairy products into inter- 
state markets from unstabilized markets increases the available: supply 
of such products in these markets. Because of inter-market price 
relationships, the prices of butter and other dairy products on all 
markets tend to decline due to the increased supply and unchanged demand 
until price levels equivalent to those of the fluctuating market plus 
transportation differentials are reached. 


Lower p#ices of manufactured dairy products result in the payment 
of lower prices to the producers of manufacturing milk because (1) the 
prices of butter and other dairy products are important factors in the 
deteruination of the price of butterfat, and (2) because the prices of 
butterfatin all of its uses are important factors in determining the 
price of manufacturing milk. The strikingly close relationships, both 
sn national and local markets, between the price of butter and other 
manufactured products and the price of butterfat demonstrate these factse 


Finally, a lower price for manufacturing milk results ina 
lower price for market milk because producers can, and do, shift, the 
disposition of their milk to distributors so that the difference in 
price between the two kinds of milk comes to equal the added cost of 
preparing market milk. 


General effect of pfice fluctuations on all marketse 


Thus price cutting on local markets results in (a) an increase in 
the supply of butter and other dairy products in the markets throughout 
the country, and (b>) a decrease in price paid to producers of manufacturing 
milk and to producers of market milk. The effect of these local practices 
on the mational market for manufactured dairy products and upon the price 
of milk on other morkets is emphasized when these practices occur simul 
taneously in many local markets. 
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g@e Movement of dairy products to and from the Chicago Sales Areae 


A substantial portion of the milk received in the Chicago Sales 
Area is produced in other states, principally Wisconsin and Indiana. Ap- 
proximately 40 percent of the whole milk marketed in the Chicago Sales Area 
origniates outside of the state of Illinois. The cream requirements of 
the Chicago Sales Area were supplicd in 1933 by 14 states, only 28.8 percent 
of such cream being produced in the state of Illinois. 


During the year 1933, the total amowmt of butter received and 
handled through the Chicago market was 261,001,289 pounds. The estimated 
population of the Chicago Sales Area is 4,195,289 persons. On the basis 
of a per capita consumption of butter of 18.14 pounds per annum (the 
national average), the population of the Chicago Sales Area consumed ap- 
proximately 76,000,000 pounds of butter during the year 1933. Approximately 
185,000,000 pounds of butter handled through the Chicago market remained 
to be consumed outside the Chicago Sales Area. The population of Illinois 
outside the Chicago Sales Area is 3,457,748 persons. With the same per 
capita consumption of butter, such persons consumed approximately 52,700,000 
pounds, a large proportion of which presumably was not handled through the 
G@hicago Sales Area and is not represented in the foregoing figure of 185— 
000,000 pounds. It is a reasonable conclusion from these figures that 
substantially more than one-half of the butter handled through the Chicago 
Sales Arca is sold in other states. 


The Chicago Sales Area includes, in addition to the City of 
Chicago, the metropolitan area within a radius of thirty-five miles of the 
city limits, and therefore includes portions of the states of Wisconsin 
and Indiana. Part of the milk distributed to consumers residing in the 
Sales Area situated in Wisconsin and Indiana is supplied by distributors 
whose plants are located in Illinois. 


The following table indicates the receipts of cream at Chicago 
and the metropolitan area, by states of origin, for the year Isa 


Receipts of Cream 


State 40 quart units 
Arkansas 6,518 
Lidinois 158,014 
Indiana 19,298 

Iowa. 6, 160 
Kansas 122 
Kentucky 8, 320 
Michigan 3,104 
Mississippi ue 
Missouri 26,382 
Ohio Dylo? 
Oklahoma +, 180 
Tennessee 248 
Texas 2 
Wisconsin ol4, 817 

Total 548,323 


cee se a a SL Dee lela a Pa Sd 
*Source: United States Department of Agriculture, Bureau of Agricultural 
Economics. aes 


NG ree 
te 4, ” 


eS 

WEP te, ’ 

Perea 
x 


ee » 


thea ) ay eT; : 

"7 rt nr pe 

“5a 
< %4 i* 


Diet as mi i 


Vi The Provisions of the License. 


The License is designed to accomplish the following purposes: 


(1) To fix a fair and reasonable price which producers of milk 
shall receive for milk sold by them and to insure the receipt of such 
price by them. Inasmuch as milk sold by distributors for consumption 
as whole milk commands a higher price on the market than milk gold 
in the form of cream, which in turn commands a higher price than milk 
sold in the form of butter or other manufactured products, said License 
classifies milk in accordance with the several uses made thereof and 
fixes a price to be paid to producers for each of the several use 
classifications depending upon the ultimate use actually made of such 
milk. The fixation of prices upon:the basis of use made of milk by dis- 
tributors benefits all distributors, since it permits them to pay a 
price for their milk which is correlated with the prices received by 
them for such milk in the form in which it is sold. The price for each 
class of milk, fixed by said License, complies with the provisions of 
the Act in that it approaches the parity price of milk as defined by the 
Act, in so far as the current consumptive demand for milk in the Chicago 
Sales Area and the country at large permits. 


(2) To assure to all producers a uniform price for their milk, 
irrespective of the actual use of such milk made by the particular dis~ 
tributor whom each producer supplies. Because of the provisions in 
said License, classifying the prices of milk purchased from producers 
on the basis of the ultimate use actually made of such milk by dis- 
tributors, producers supplying an equal quantity of milk of the same 
quality to different distributors would receive different prices for 
their milk if each distributor were to pay the producer supplying him 
on the basis of his individwal use of milk, In order to avoid this 
inequitable result and at the same time to require each distributor 
to pay for milk purchased by him only at prices determined on the 
basis of the actual use made of such milk by him, the License pro= 
vides for an equalization pool which operates as follows: Each dis 
tributor is required to report monthly the actual uses made by him 
of all milk purchased by him from producers. The average value per 
hundredweight of delivered base milk »urchased by all distributors 
(on the basis of the use of such milk by all distributors) is then 
determined by dividing the total purchase price owing from distribu~ 
tors by the total quantity of delivered base milk purchased by them. 
The License required each distributor to pay producers for milk not 
in excess of producers! delivered base, on the basis of such average 
price. This results in requiring certain distributors to pay more for 
milk wurchased by them than the use value of such milk to them: whereas 
other distributors pay less for the milk purchased by them than its 
use value to them. The License, therefore, further provides for an 
adjustment account whereby vayments for milk by distributors are 
equalized on the basis of the actual use value to each distributor 
of the milk purchased by him. Thus each distributor, the value of 
whose milk (based upon his use thereof) is not as great as the 
average value of all milk used in the market (based upon the average 
use thereof by all distributors) is reimbursed by payments from other 
distributors, the value of whose milk (based upon their use thereof) 
is in excess of the average value of all milk used in the market. 
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ae Cost of Milk to Distributors. 


According to the provisions of the License, distributors 
are required to pay the following prices for milk, of 3.5 per cent 
butterfat content, purchased from producers, delivered f.,o0.b. dis- 
tributor's country plant, platform, or leading station located within 
70 miles from the City Hall in Chicago, Illinois; 


.- Class I ~ $2.25 ver hundredweight. 


Class II - For each hundred pounds of milk, to the average 
price per pound of 92 score butter at wholesale 
in the Chicago market, as reported daily by the 
United States Department of Agriqmlture for the 
delivery period during which such milk is pur- 
chased, add 12 cents per pound, then multiply 
by Bed-6 


Class III - For each one hundred pounds of milk, 3.5 times 
the average price per pound of 92 score butter 
at wholesale in the Chicago market, as reported 
daily by the United States Department of Agric~ 
vulture, for the delivery period during which 
such milk is purchased, to which amount shall be 
added 4 cents; unless there shall be in effect 
& price established pursuant to an applicable 
marketing agreement and/or license, issued pur- 
suant to the Act, for any of the products used 
in this classification in which event the price 
for such portion shall be that established by the 
aforementioned agreement and/or licensee 


The above prices apply to milk purchased outside the 70 mile 
zone, except as provided in Section B of the License (Adjustments in 
Cost of Milk to Distributors). 


By amendment to the License, made effective July 18, 1934, a 
clause stating that "no distributor shall purchase milk from any 
producer unless such producer authorizes such distributor, with respect 
to payments for milk purchased from such producer, to comply with the 
prices and provisions of the License" was deleted. The removal was 
justified because it served no purpose in protecting producers inasmuch 
as the License also provides that the prices to producers supersede 
terms of contracts not consistent with the terms of the License. 


The term "delivery period" means the period from the lst to, and 
including, the last day of each month. 


Class I milk means all milk sold or distributed by distributors 
as vhole milk for consumption in the Chicago Sales Area. 


Class II milk means all milk used by distributors to produce 
cream for sale or distribution by distributors as cream for consumption 


moo. 


within the Chicago Sales Area and for the manufacture of ice cream 
mix and ice cream for consumption in the Chicago Sales Area. The 
term "crean" is deemed to include "ice cream mix and ice cream." 


Class III milk means the quantity of milk purchased, sold, used 
or distributed by distributors in excess of Class I and Class II milk. 


The price set for Class I milk of $2.25 per hundredweight is 
slightly lower than the August 1934 parity price of $2.28 per hundred 
weight for Class I milk testing 3.5 per cent butterfat. According 
to the License made effective February 5, 1934, the Class I price was 
set at $1.75 per hundredweight for milk testing 3.5 per cent butterfat, 
which price was estabiished in accordance with competitive and historical 
conditions in the market. Because of the general strengthening of the 
dairy market, an increase in the Class I price to $2.00 was warranted 
in the Amended License made effective June 1, 1934. A subsequent 
ee made effective by amendment of July 1, 1934, set the price 
at $2.2d6 


The amendments with respect to price noted above were made after 
careful consideration of supply and demand conditions in the Chicago 
Sales Area. Throughout the summer, severe drought conditions in the 
area supplying the Chicago Sales Area with milk have adversely affected 
production conditions and materially increased the costs of feed. In 
order to be assured of a supply of milk sufficient to meet market needs, 
it was necessary to either increase the prices received by producers for 
Class I milk or to secure milk from more distant sources of supply out- 
side of the present Chicago milk shed. Such expansion of the shed might 
result in milk being drawn from wninspected areas with consequent danger 
to healthe In addition, expansion of the milk shed would be unduly 
expensive, in that the price would tend to rise high enough to induce 
producers outside the shed to undergo the expense involved in producing 
milk of acceptable quality on a short time basis. Furthermore, due to 
the bulk and perishability of fluid milk, which results in relatively 
high transportation costs for such milk, it is economical to secure the 
meeded supplies of such milk as near to the markets as possible. 


Milk which is available for consumption as whole milk must be pro- 
duced under highly sanitary conditions in accordance with local health 
regulationse The cost of producing such milk is therefore substantially 
higher than the cost of producing milk used in the manufacture of such 
products as butter, cheese, condensed and evaporated milk, and a higher 
price to the producer of such milk is economically justified. However, 
such prices mst be maintained in a reasonable relationship to the prices 
received by producers of manufacturing milk. If a price for Class ~ milk 
were fixed at an unreasonably high figure above the prices received by 
producers for manufacturing milk, producers who had formerly produced 
milk for manufacturing purposes only would equip their farms for the 
production of high quality milk. This would tent to subject the fluid 
milk market to serious pressure through substantially increasing the 
market surplus, and would tend to result in a lower average price for 
all producers in the market. 
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By amendment to the License, made effective Avgust 22, 1934, it 
is provided that no distributor shall sell milk to, or purchase milk 
from, another distributor for Class I purvoses at less than the Class I 
price specified in the License. This amendment was necessitated by the 
practice of certain distributors who ceased buying milk directly from 
producers, and obtain their supply from plants located some distance 
from the sales area. Furthermore, in the absence of such amendment the 
selling distributor would be obligated to pay its producers the license 
price which, in some instances, Was in excess of the price which it 
received from the purchasing distributor under outstanding contractse 
Said amendment was found necessary in order to permit and assure compliance 
by the distributor which purchases directly from producerse This amend~ 
ment is important in the administration of, and in the securing of com 
pliance with, the License. 


The average prices paid producers in Illinois, Wisconsin and 
Indiana for milk purchased for manufacturing purposes by condenseries 
during 1932 and 1933 and during the first seven months of 1934, respectively, 
were as follows: 


Year Illinois Wisconsin Indiana 
1932 $ .91 $ .92 $ 89 
1933 102 1.05 She, 
1934 

January $1.00 $1.00 $ .95 

February ole Det as 

March ae ate 1.14 Teo 

April OS ; the NS. 1.06 

"Vay he LO inet, 1.20 

June 1.19 1.14 1.12 

July ewe Tega We 109 
Average first seven 
months of 1934 Vo Bh lbe, Sh IKO) 
*Preliminary 


The differential between the above prices and the price provided 
in the License for Class I milk represents, 1) a fair and reasonable 
premium to compensate the producer for the additional costs of producing 
high quality milk, and (2) an allowance to compensate producers 
for the higher costs of transporting fluid milk, which is bulky and 
perishable, and (3) an allowance to compensate the producer for 
maintaining a relatively stable volume of production of high quality 
milk somewhat larger than the average volume actually sold as Class I 
milk in the market, this volume in addition to actual average sales 
being required to meet daily fluctuations in the demand for fluid 
milk. The price for Class I milk provided in the License is higner 
than that prevailing before the License was put into effect. The 
License was necessary in order to maintain higher prices, and to 
provide the machinery for further increasing such prices when economic 
conditions warrant such increases. 
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The Class II price applies to milk used by distributors to 
produce cream for sale or distribution as cream for consumption within 
the Chicago SalesArea and for the manufacture of ice cream mix or ice 
cream for consumption in that area, and is tied directly to the whole- 
sale price of 92 score butter at Ghicago. The market for such milk, 
derived from the excess milk of local producers over and above the 
Class I requirements of the market, is subject to pressure from distant 
cream producing areas; for the cream equivalent of milk used to produce 
cream, etc., by reason of its lesser bulk, can be shipped into the Sales 
Area profitably from distant producing areas. In order to maintain a 
rensonable share of the cream market for local producers, it is essential 
that the Class II price be maintained at a level not unreasonably high 
in relation to the prices at which cream supplied by distant producing 
areas is available in the Sales Area. The prices received for cream in 
distant producing areas depend upon the prices of manufactured dairy 
products. Due to the fact that these products are readily storable and 
transportable, the price of milk for manufacturing purposes is set by 
national supply and demand forces outside the scope of the Chicago 
License. It becomes necessary, therefore, to maintain Class TE prices 
in the Chicago area in relationship with the prices secured by producers 
of manufactusing milk generally. Since the production and price of 
manufactured dairy products vary seasonally, it is necessary to allow 
Class II prices to vary rather than to be fixed throughout the yeare 
By the formula method of computation, changes in the Class II price 
are allowed in relationship to the prices of manufactured products 
gemerally. 


In addition to the foregoing considerations in regard to the 
ClassII price, it is rather generally recognized that relatively 
Small changes in the retail Drice oO. fluid milk are associated with 
less than provortional changes aim the volume of fluid milk consumed, 
while cream is a quasi luxury, and a change in the retail pricese: 
cream is associated with a more than proportional change in the volume 
of cream consumed. Thus, within reasonable limits, the gross income 
of producers (other things remaining the same) is increased by keeping 
cream prices relatively low and thereby engendering a large consumption 
of cream. 


Provision is made in the License whereby any distributor not 
selling whole milk may purchase milk for Class II purposes from pro- 
ducers who do not have established bases, provided such distributor pays 
the producer the Class II prices By this arrangment, such producers 
are assured of prices for their milk in accordance with the uses made 
thereof. 


A further provision with respect to Class II milk is that no 
distributor shall sell to or purchase milk or cream from distributors 
for Glass II use, as defined in the License, at a price, per pound of 
butterfat, lower than 2 cents per pound of butterfat above the price 
specified for Class II milk, for each pound of butterfat in milk pur~ 
chased from producers and classified as Class II milk. If such milk 
or cream is sold or purchased in the form of ice cream mix or ice 
cream, a reasonable charge may be added for the ingredients other 
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than milk or cream purchased for Class II usc. The inclusion of this 
provision was decomed necessary for cffective enforcement of the Class II 
price: Pyants not operating as regular distributors in the market, 
sclling only a portion of their milk for Class II purposes, made 
difficult the accurate determination of the prices actually paid, 

for that portion of the milk used for cream purposes. 


The price of Class III milk, which is the milk in excess of 
Class I and Class II sales in the market, is also tied directly to 
the price of butter, since the manufactured products derived from such 
excess milk must be sold in direct competition with butter and other 
manufactured products, the prices of which are determined by national 
supply and demand forces (due to the fact that such manufactured 
products are readily storable and transportable) outside the scope of 
the License. This principle is equally true in instances where the 
Class III price is establi shed pursuant to an applicable marketing 
agreement and/or license issued pursuant to the Agricultural Adjust- 
ment Act, for any of the products used in this classificatione 


On the other hand, the use for manufacturing purposes of milk 
produced under rigid health regulations and intended for fluid con- 
sumption, is economically wmsound, and it is desirable that the surplus 
quantities of such milk which are diverted to manufacturing channels 
be kept as low as possible. A-relatively low Class III price, therefore, 
is justified as deterrent to the production of surplus milk in excessive 
quantities. 


The foregoing considerations and competitive factors impose 
limitations upon the prices which may justifiably be fixed and maintained 
under the Iycense. As prices of dairy products rise generally, the 
prices for Class I, Class II, and Class III milk will be increased and 
will further tend gradually to approach the parity price. 


b. Adjustments in payments to produccrs. 
1. Adjustments relative to transportation costse 


The License carries the following provision relative to 
adjustments made in payments to producers on the basis of transportation 
costs outside of the seventy (70) mile zone: 


If any producer has delivered milk to a distributor at a 
country plant, platform or loading station, located more than 70 miles 
from the City Hall in Chicago, such distributor shall make a deduction 
from the payment to be made to producers with respect to such producers! 
delivered base, of 1¢ per hundredweight for each 10 miles or part thereof 
in excess of 70 miles, but not in excess of 100 miles from the City Hall 
in Chicago, and 1¢ per hundredweight for each 15 miles or part thereof 
in excess of 100 miles from the City Hall of Chicago; 


The price to be paid producers as specified in the License is, 
therefore, an f. 0. be country station price within the 70-mile zone, 


with a deduction from the producers! price when milk is purchased beyond 
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the limits of the 70-mile zone. The Chicago Sales Area is very large, 
including the City of Chicago, Illinois, and all of that territory lying 
within thirty-five miles of the corporate limits of Chicago. Besides 

the City of Chicago, a number of small towns and cities are included 

in the Chicago Sales Area. The License therefore does not attempt to 
regulate transportation relationships between distributors who distribute 
milk in the several parts of the Chicago Sales Area or who receive milk 
anywhere within the 70-mile zone. To do so would entail extremely de- 
tailed determinations which would be exceedingly difficult to establish 
and maintain, thereby tnduly incfeasing the cost of regulating the prices 
to be paid producers supplying the Chicago market with milk. 


The transportation differentials for milk purchased outside 
the 70-mile zone represent the additional cost of transporting milk 
from without the 7O0-mile zone to the 70-mile zone, and are determined 
with reference to and based upon the less than carlot rates charged by 
railroads hauling milk to the Chicago Sales Area and are therefore fair 
and reasonable. They are not in any sense representative of the cost 
of transporting milk from said producers outside the 70-mile zone to the 
Chicago Sales Area, and are not intended to represent such cost of 
transportation, due to the fact that the price to pe paid to producers 
is specified as an f. 0. bd. country station in the 70-mile zone, not 
an fe 0». be city price, The al lowance of a deduction representative of 
the total cost of shipping milk from within or without the 70-mile zone 
would necessitate the fixing of f. o- b city prices in the License. 
With prices fixed f. 0-« bd. country stations within the 70-mile zone, the 
allowance of total transportation costs in the Chicago Sales Ayea to 
distributors purchasing milk outside the 7O-mile zone, without allowing 
distributors within the 70-mile zone to make deductions from the producers! 
price representative of the cost of transporting the milk from the point 
within the 70-mile zone where such milk was purchased to the Chicago 
Saleg Area would discriminate seriously against distributors purchasing 
milk within the 7O-mile zone. Therefore, since producers! prices are 
fixed f. 0. be country station within the 70-mile zone, distributors are 
allowed to make transportation deductions from producers! prices only on 
milk purchased outside the 70—mile zonée 


2. Adjustments relative to the pbutterfat content of milk 
purchased from producers. 


Te License carries a provision relative to an adjust- 
ment in the payments to producers on the basis of the butterfat content 
of the milk purchased from producers, as follows: 


If a producer has delivered to any distributor during 
any delivery period, milk having an average butterfat content other 
than 3.5 percent, such distributor shall pay to each such producer 
200 Cac 1/10th of 1 percent of average butterfat content above 
3.5 percent, or shall deduct for each 1/10th of 1 percent of average 
butterfat content below 3.5 percent an amount per hundredweight as 
follows: 


(1) On delivered base milk 4¢ per hundredweight. 
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(2) On all of milk delivered in excess of delivered 
base an amount equal to 1/10th of the average price per pound of 
82 score butter at wholesale in the Chicago market as reported by 
the United States Department of Agriculture for the delivery period 
during which such milk is purchased. 


The greater portion of the milk sold by distributors 
in the Chicago Sales Area tests approximately %.5 percent putterfate 
However, the milk of individual producers as delivered to distribu- 
tors' plants varies markedly, some producers delivering milk testing 
more than, and other delivering milk testing less than, 3.5 percent 
butterfat content. The test of the milk delivered by aif ferent 
farmers varies because of differences in breed of the cows producing 
the milk, differences in feeding practices, and other factors. The 
milk from individual producers in the course of being processed is 
mixed and intermingled, so that the average test of the milk when 
finally sold closely approaches 3.9 percent putterfat. The payment 
of the differential of 4¢ per each 1/10th of one percent putterfat 
in milk in excess of an average of 3.5 percent delivered by the in- 
dividual producer represents a reasonable compensation to such. pre= 
ducer for producing milk testing higher than 3.5 percent in butterfat 
content and is necessary in order that a supply of 3.5 percent milk 
necessary for the requirements of the market will be assurede 
Similarly, the deduction of 4¢ per each 1/10th of one percent bputter= 
fat below an average of 3.95 percent putterfat allows the distributor 
to make deductions from the price established on the basis of an 
average butterfat test of 3.5 percent, so thet the price paid for low 
test milk is more closely associated with the value of such milk to 
the distributor. 


The adjustment provided for with respect to the butter— 
fat test of excess milk is directly related to the wholesale price of 
92 score butter at Chicago. Milk in excess. of delivered bases is used 
in the manufacture of putter, cheese, evaporated and condensed milk, 
and other manufactured dairy products. The prices which distributors 
can afford to pay for milk entering the uses noted above is dependent 
upon the prices said distributors receive for manufactured products, 
the prices of which are set by national supply and demand forces out- 
side the scope of the licensee Milk entering manufactured products 
use is genrally purchased from farmers on the basis of butterfat 
content, and the differential merely represents the higher value of 
high test milk as compared to low test milk for manufacturing purposes. 


The adjustments provided for on delivered base milk as 
noted above have prevailed for a number of years in the Chicago market, 
and the inclusion of such @ provision in the license merely continues 
a practice that had prevailed and was widely accepted as fair and reas= 
onable immediately prior to and for several years preceding the issuance 


of the license. 


c. Deductions in payments to producers. 
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The license contains provisions whereby each distributor 
deducts 1¢ per hundredweight from payments to producers for all milk, 
said deduction of 1l¢ per hundredweight to be paid to the market admin- 
istrator and to be used by him to meet his cost of operation. 


The license, which is designed to accomplish the purposes 
set forth in the preceding pages, is administered by a market admin~ 
istrator. The deduction of 1l¢ per hundredweight represents a reasonable 
charge for administration of the license, and furthermore, it is pro= 
vided that the market administrator may at any time, in his discretion 
waive the payment of such deduction, provided such waiver is equal 
among all producers. 


A further deduction from the payments to producers not mem. 
bers of the Pure Milk Association equal to the deduction authorized by 
the members of the Pure Milk Association for furnishing benefits to such 
members, but in no event in excess of 3¢ per hundredweight, is authorized 
by the license. The deductions so made from non-members of the Pure M,1k 
Association are paid to the market administrator by distributors, and the 
market administrator shall use such funds in securing for such non-member: 
producers, market information, supervision of weights and tests, and 
guarantee against failure by distributors to make payments for milk pur~ 
chased and other similar benefits. 


The services noted above are necessary in order that the market 
for milk in the Chicago be placed ona stable basis. The supervision of *":s 
weights and tests assures each producer that he will be paid for the actual 
weight and butterfat content of the milk he delivers, and assures distributors 
that no one of them will be able to secure an advantage in the market 
due to inaccurate weighing and testing of milk. 


The guarantee of producers against loss, by the failure of financial- 
ly incompetent distributors to pay for milk purchased from them, is necessary 
in order that the producer be protected at all times and that he be assured 
of returns from milk sold by 7éUmparable to the returns secured by other 
producerse 


The Pure Milk Association has for several years rendered the ser- 
vices noted above to its members, and in order to approximate the cost of 
rendering such services to non-members, the cost of rendering such services 
on the part of the Pure Milk Association was taken as a guide in determining 
the deduction to be made from non-members. 


Furthermore, the license contains a provision ‘whereby the market 
administrator, may, in his discretion, waive any part or all of the foregoing 
deduction, provided such waiver shall be equal among all such non-= 
member producerse 


Andit of the market-administrator's books discloses that 
the market administrator has rendered the services to non-members 
specified in the licensee 
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d. Classification of sales and the market pool. 


(1) Classification of sales and the market pool as it 
applies to the market as a whole. 


The foregoing considerations, discussed in connection with the 
price schedule, also furnish the justification for the classification of 
milk sales in accordance with ultimate use. In addition, the ea nomic 
fact is that a specified quantity of milk retails for a higher price when 
sold as Class I milk (whole milk) than when sold as Class II milk (cream, 
etc.) which in turn retails for a higher price than the same quantity of 
milk sold as Class III milk (butter and other manufactured products) « 


Some surplus production over and above the fluid sales in the 
market is inevitable during all seasons of the year. Moreover, milk 
production varies from day to day and from season to season upon 
individual farms and for the market as 4 whole. Sales and consumption 
of milk and cream, while varying less than production from season to 
geason, nevertheless show marked variation from day to day, and also 
to some extent from season $0 seasone This variation extends to the 
individual delivery routes of each distributor, causing "route returns" 
and "route shortages". The salesofmilk and cream by the various 
distributors in the market in relation to each other are undergoing 
changes at all times. Under these conditions it is impossible for 
the individual producer or for any group of producers to correlate 
production to the fluid demand of a particular distributor or of the 
market as a whole. So important are these factors that if a distributor 
were free to order in advance his requirements for Class I milk he 
would average from 10 to 20 per cent surplus. It is, therefore impossible 
to avoid having a limited supply of surplus milk in the market at, edd 
timese 


An outlet must be furnished for this surplus milk, and the burden 
of the surplus should be distributed fairly and equitably among the pro-~ 
ducers. Ags indicated sbove, the distributor mist sell his manufactured 
milk products in competition with manufactured milk products generallye 
Similarly, cream prices are subject to pressure from cream shipped in 
from distant producing areas, the prices of which directly affect the 
prices at which distributors cgn sell the cream derived from the milk of 
producers in the milk shed. 


If all milk were paid for on a flat price basis, the individual 
distributor would tend to restrict his purchases to his fluid require~ 
mentse A price high enough to compensate the producer for his relatively 
high cost of production would tend to discourage the distributor from 
manufacturing butter and other products for sale under such competitive 
conditions, and would encourage him to import his cream from beyond the 
borders of the milk shed. The burden of the surplus production would be 
shifted by the distributor to individual producers ina disproportionate 
manner, the distributor declining to accept milk from some producers while 
taking the entire quantity of others. Under such circumstances, the prices 
paid by distributors tend to become depressed toward the level of butter 
prices, without regard to quality or cost of production. 
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Classification of sales of milk in accordance with its ultimate 
uses enables the distributor toaccept all milk delivered to him by produs 
cers by authorizing payment for milk used to produce cream and for manuf ac- 
turing purposes at prices which are reasonably correlated with the competi=- 
tive prices which the distributor mist meet. 


With sales of milk classified according to ultimate use, the mar~ 
ket pool is required in order that each producer may be given a fair pro=- 
portion of the fluid market. The price paid to each producer must be 
based upon the average sales and usings in the various classes of all dis- 
tributors in the market. .Otle rwise, each producer: would be paid according 
to the actual use made by the particular distributor to whom his milk was 
delivered, which would rarely coincide with the average use of all dis- 
trivutors in the market. This requirement that each producer be paid 
upon the basis of the average usings of the entire market, necessarily 
leads to the further provisions relating to adjustment s as between dis- 
tributorse 


(2) The adjustment in cost of milk to distributors. 


The adjustment features of the market pool plan included in 
the Chicago License are designed, with respect to the cost of milk to 
distributors, (1) to insure that Class I milk be drawn from sources 
nearest the market, thus effecting economics which will accrue to 
the benefit of producers and 2) to allow reasonable charges which 
will reflect the cost of transporting milk to the market. ‘Similarly, 
where sales of Class I and Class II milk are made by distributors out-— 
side of the Sales Area, adjustments are allowed far the differences 
(ag determined by the market administrator) between Class I and Class OF 
prices and the prices where such milk or cream is sold. These features 
of the License provide, moreover, with respect to equity among producers, 
(1) that the advantage of location of individual producers shall be 
recognized, and (2) that the economies mention above shall be reflected 
through the blended price for delivered basese 
(3) Classification and the market pool as it applies to 
distributors selling less than 15 per cent of their 
total receipts of milk for Class I purpases. 


By the operation of an equalization pool, producers share alike 
in the higher prices for Class I sales and the lower prices for manufac- 
turing milk. Such an arrangment is justifiable when all producers 
participating therein are compensated in an equitable manner. The pool 
plan in the Chicago market has been modified by the License so as to 
exclude from adjustments distributors selling less than 15 per cent 
of their total receipts of milk for Class I purposes. This action 
was necessitated by the practice of certain manufacturing distributors, 
located within shipping distance of the area but not normally included 
in the market, who sold small quantities of whole milk in the Sales Area 
so that they could share in the equalization pool, and thereby obtain a 
higher price to their members, to the disadvantage of producers 
regularly supplying the market with its milk requirements. 
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The base-surplus plan. 


The primary aim of the base-surplus plan is to encourage 
production at a uniform level throughout the year, aiding in bringing 
about a closer seasonal adjustment of production to market needs. 
Normally, production varies substantially from month to month depend 
ing upon scasonal changes and production conditions, the normal period 
of high production being the months of April, May and June when pastur- 
age is usually abundant. High production during these months is normally 
followed by correspondingly low production during September, October and 
Novembere Consumption also varies throughout the year but without 
appreciable relation to the variation in milk production. The base- 
surplus plan provides an incentive to producers to keep their produc 
tion at a uniform level throughout the year and compensates for making 
the necessary adjustment, to the end that the market may be assured at 
all times of an adequate supply of milk suitable for fluid consumption e 
The established base assigned to each producer is related to the quantity 
of milk produced by him during the normally low production months. 


Kt the same time, by assigning to each producer a definite pro- 
duction quota representing the amownt of milk for which he will be paid 
at the higher blended price, an equitable relation among producers is 
maintained. Each producer is given his fair share of the fluid market, 
represented by his established base, while the surplus production of 
each producer over and above his base is paid for at the surplus price. 
If the producer allows his average production to fall substantially 
below his base, his base will be adjusted downward. 


Experience shows that this plan tends to acoomplish the desired 
end. The fluctuation in production from month to month becomes less and 
less pronouncede 


The classified price plan and the base-surplus plan have been in 
operation in the Chicago market for several years. They have also been 
in successful operation for a number of years in the following markets: 
St. Louis, Philadelphia, Baltimore, Washington, Milwaukee, and Detroit. 
The plan provided for in the License for the stabilization of the fluid 
milk market, the assurance to producers of a fair price for milk, and the 
securing of a uniform price to all producers by requiring all producers to 
bear their fair share of the surplus burden is thus not new or untried. 
The essential features of this plan have been incorporated in voluntary 
agreements entered into by associations of producers in many of the 
principal metropolitan areas during the past ten yearse Such voluntary 
methods have not always proved successful, for the reason that producers 
and distributors who did not voluntarily agree to the plan and were free 
to operate on an unrestricted basis undermined the position in the market 
of producers and distributors who were bound by the plan. It is of the 
essence of any plan for stabilization of the market in any milk shed that 
all producers and distributors supplying or distributing milk in such 
milk shed participate therein and be bound therebye 
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230, It is further stipulated-and agreed that whatever relief shall 
be granted in this case shall be embodied in a final decree permanently 
enjoining the enforcement of the License, in whole or in part, or permanent— 
ly enjoining the plaintiff Association and the Interyener from violating 
said License, in whole or in part, as the case may Dee 
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Solicitors for Plaintiffs. 
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Solicitors for Meadowmoor Dairy, Ince 


Db i ne 


Solicitors for Defendants. 
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